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ABORTION POLITICES WITHIN THE DISCOURSE OF
RIGHYS CLAIMS

ABSTRACT

The rhetoric of rights claims is important in situations where specific
rights belonging to individuals are threatened or contested, This is espe-
cially true in the abortion politics. Thus in contemporary rights analysis,
a right to sbortion is sometimes viewed negatively in that it is seen as
asserting a right for selfish individualism, It is argued that right to bod-
ily and decisional autonomy is a woman's fundamental right. A *woman's
right to choose’ is premised on reproductive freedom and should there-
tore be respected as a right to which a woman can lay a claim.
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Thiz article looks briefly al abortion politics within the discourse of
mghts claims. Tt discusses and analyses the problems assoclated with
S=minists’ view of rights claim to aborton within the context of abor-
son access. It is argued that a right claim is still the best way to ar-
Sculate women's right to choose abortion in that the shift now is to a
more comprehensive rights to reproductive freedom in family plan-
=g which invariably must and should include abortion access. How-
=ver, the individual rights to reproductive freedom are not discussed,
First, the term aborton is dehned and explained from both medical and
ezl perspectives. Second, the concept of rights Is analysed within the
comtext of the rights to abortion discourse. Thus abortion access is looked
s here, from the perspective of legal right(s) within family planning,

AECORTION

¥ 5 pertinent,at this point, to outline the medical and legal definitions
=f abortion, for a clearer understanding of the term. It should however,
e noted that the term abortion has been interpreted in different ways
and it has been said that such changes in terminology mark stages in
e evolution of therapeutic abortion', Within medicine as a discipline,
Shere was no precise or uniform definition of the term abortion, be-
Sore the twentieth century, but generally speaking, abortion refers to
e expulsion of the products of the uterns before six months ar seven
=onths of gestation, and it is regarded as an untimely event®, Techni-
=y, the word miscarriage to some medical practitioners could be taken
%= mean the expulsion of the gravid uterus in the second trimester. In
ezl and technical languape, abortion refers to the expulsion of the foe-
ms amytime during pregnancy, and it is regarded as synonymous with
e terms miscarriage and premature labour”.  Tn the case of Rion the
motication of Smeaton) v Secretary of State for Health® Mumby [, gave
e current meaning of the word ‘miscarciagel He said: “miscarriage is
e termination of a post-implantation pregnancy. Current medical-and

Peagrsen K, Ahortion Reginss, | Ashgate Darimeocth Publishing Company Limited, 19493 pas
¥ Thad.
Thiel, 15 : Caram L. Dicliveary of Law second edoom, {Londes Mecdoeald and Feass 124,
1553} pL2dH
- TH2) Crimenal Law Beview ol




SISERTAN MMATIINAL WA GIOHIS M TEs TOR SOV |

meant by 'miscarriage’plainly excludes results brought about by [UDS,

the pill, the mini pill and the morning-after pill”; Therelure to date,

the choice of definition ls a matter that s besl left for whichever n:u-;
£

indeed, T would add, current lay and popular - understanding of what LG‘E‘

surable mgm_nent is adoptedfor a particular purpose because of what is
now known as selective reduction of multiple pregnancies®.  This proce-
dure goes contrary lo the usual way therapeulic abortion is pcrfnrrm:rl }
in that, the destroved foetus is uhuﬂll}’ absorbed in the womans body™ 8
The term ‘ahortion’ denotes an intentional interruption of pregnancy hyi
removal of the embrvo trom the wodnb®. Abortion is mt‘lich'lJJ‘r‘ dEﬁﬂEdJ
as & PTegnancy: n::;pe!]ed or extracted hefare Lhe 26th completed week ui

aestation”  Abortion is also defined as a separation of a non-viable hu-

man foetus from its mother™. Tt is also defined as the ‘ending of a preg--
nancy hefore its natural term’’ As a crime of child destruction, inten-2
Lionally destroving the foetus is the legal meaning of sbortion.” As Prh:e*
explains, it is the causing of foetal death which is the essence of the crime

of abortion and nat simply the expulsion of the foetus [rom the mother'™
According to the World Health Organisation (WHO), an ‘abortion is

the discontinuance of a pregnancy before the altainment of viability. T8
Ciafl OCCUE rﬂl:um]l} SPONTANCHLS abortion becanse a foctus does not de

velop or because the mother has an injury or disorder, which FT'i-“-'Eﬂtié
her from carrving the pregnancy to teeny. This type of abortion is called
miscarriage’*  Abortion can also be induced, either becanse the preg-

nancy is unwanted or becanse it presents a risk to the mother’s healths
However, given that aburtion procedure is a technical operation, the cir
cumstances under which an induced abortion is performed will make the
abortion either safe or unsafe. The World Health Organisation {WHGLI'
defines unsafe abortion as ‘terminating an unwanted pregnancy by

O HETS

[ Mae Mocgan L ame Lae B, Dlackstoses Guide o ibe Homan Ferilisation and Bemoradiy Act
10, [Lomdies Blas kst Mzss [RTTINE . B p-o

Thidl:

] '..'.-g11'|1¢rE L I_';;mll. :_l]q,r:._:'s A Uge o, £ Yorke Ogeana Pobhosions, F3770 ol

u A T Thoe Crsesd kan ol Al v, 1453 Pigarian Curren! Low Tovice s

Li C vz L, Dietinnary of Lne, Second editbom, (Lo Macdonald end Gvans Lud. (093] 7343

i Carzon L Dictivnary of Law, Bl edinion, {Lemdne. Bloomsbusy publishisg, 1rd, 204167 .2

i Trice: 1%, Sedecrive Heductinn and Festcde: The Parzmvires al Alestion, [1428] Loumical Beview -
Ly,

13 Thad g 200

IES T pranzh Mooy luee 25, 2601 pdl |
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facking necessary skills or knowledye or in an environment lack-
medical standards or bothl™ The term abortion actually refers Lo
@ expulsion of a human foetus, whether maturally or sponta

a5 in miscarriage, or artificially induced as in surgical or chemical
-~ Today, where the term abortion is used, it is usually taken 1o
= somatically referring 1o induced abortion.” Induced abortion
sed as the deliberate interference with pregnancy, either by the
woman hersell or by a person with the intention of terminating
“hevefore, this could be legal or illegal, and also, depending upon

of the country where this happens, it can serve as evidence upon
& state could base its demographic policies, or women's rights, b
e mext section, the discussion and analysis will be centred on the

= of rights within the context of the rights to choose abortion pa-
| Siscourse.

ERSTANRING ABORTIOMN POLITICS
IN THE RICHT TO CHOOSE

S section, some of the problems associated with the feminists” ap-
- of rights claims for abortion access will be examined, As we
see. most Limes making rights claims does not necessarily mean that
wouid produce gendered public/private dichotomy.  Although it Jas
contended that and criticised that basing choice advocacy and rights
for reproductive freedom as serving not so much usefu purpose
o's reproductive freedom with regard to abortion provision and
seiitics surrounding it, the rights theary is still the basic and purpose-
plartorm upon which the writer considers ane could advocate a fomi-
sgenda for reproductive freedom,

S are two senses within which a person can be said to have righe.™
% & therefore pertinent at this point to distinguish between the two sens-
= The first sense in which a person is understood to have a right s

Pl

Mubavizd ¥ Lagallsation of Aborties dnuther viewy, 1Ha s Do wage biggeriy Zamiead, 200013
pl
Thriad,

Thid,
Fhedl.
Fobglaar [, Cazally Law and Persanal Lile, i0sfard: ¢ ol Ulnivarsity Friss, 20070 jRED

5
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premised upon contemporary moral principles accepted ta be of unive
gal value, and it Is functional in societies or the whole world, This ri
is understood by Eckelaar as a right in the weak sense.*' The other sen
whereby a person could be said to have a right has to do with social ¢
text. In cases like these, the right is recognised throughsocial or instit
tional mechanisms and again Fekelar understands this to be right in
strong sense,”

According to Fekelaar:

When sormeone claims to have o right, they are either claiming that
confexi of the right is socially recognised {and this recognition should
marched by action) or that it should be socially recognised {and acted on
Someene daiming a right s unltkely to be concerned only to state a o
position: the whole point is to bring about soctal action. These kinds of
erewces are o rights in fhe strong sense, 7

Therefore there is the need for ws W understand the questions as wh
needs to be recognised or claimed in the case of rights. To these questio

4 clearer answer widely accepted has been provided by Raz thus:

Rights themselves are grounds for holding others to be duty bound to protes
ir promote certain interests of the right holder #

Therefore the reasons or the grounds upon which duties are imposed are
what constitute the right in contrast to the state of affairs upon which the
claimants seek to achieve or abstentions of others which have been de-
signed to achieve or protect that interest. # Furthermore, ‘il talking abo

people having rights is to have any force at all, we must believe they have &
right to be freed from operation and to achieve competence as far as pos-
sible so that they can comprehend and articulate their own sclf-interest!
* | his is consistent with Hart’s argument which is to the effect that where
special rights as well as general rights are recognised, it means Lo say that

2] lad.

2% [

] Ibiad. g 135

4 Razx 1. The bloralizy of Preedam, (Uicfnrd: ¢ lecndon poses 1956) padd

I5 keinelaar |, Faniily [aw gl Persunal Libe, {Chefnrd: {ncomd Uintversite Pross, 2007 (735
6 hed. pu 137

&
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sighes of all men to be free Is recognised .

o 2 right In essence means a claim %o a distribution of power as
of entitlement. However, the claim should have the capability of
seoporied by reasons that bear justification. The claim therefore
= entails 2 moral system just in the same way that Hart showed
s 1o legal rights presuppose the existence of a legal system.*
« should be noted that the righes that are claimed do not consti-
swrality. Thus “the steength of right-claim is that, they focus on fact
which apply, interpret and, maost often, extend the application
ral principles theough the extension of duties’™ Nevertheless, the
sssertion can be strongly contested but the resultant effect is that
s for the expansion of the scope of abligations Thus according to
emeiw ™ this explains the reason why the rhetoric of rights scems to
e el important in situatioms wherehy the riHhL iz threatened oF con-
e [m addition to the above reason for justification, there is also a sec-
et =ement regarding the lssue of justification and it is referred to as the
s bese for the right, Thus according to Eekelaar® if individuals lay
e o the [act that they are morally entitled to a specific end-state, then
s Gghit he sees themn as people who are cormmitted to uphold that any
e person going through a similar experience as theirs will be entitled
w25 well. Therefore, “the social position will be characterised either by
we social category, cvent, cendition, or actvity with which the claim.
w wdentifies and which alse forms the ground upon which the claim is
et 7 Consequently, the implication of this appears to be neglected in
semeemporary rights analvsis and as a result of this neglect, it has led to a
womasion whereby rights discourse is seen negatively in that it is regarded
== seifich individualism.™

emerally, discussions with regard to rights claims [other than human

L 5§ Hart, L, Fova i Jurisprucence and the Philcsoabe, (0cford: Cheford University Press, 1983).
secalen Waldrer 1, Theanes of Raghas, (Cacford: Omford University Press, 1589 chapter £ 00 far
an examamabion ul & wider cansepl ol cights

Thial,

tekelaar | Pamahe Law and Pereooal Lafe, {0mbond: Qlhurd Uneemeity Prees, 20000 2133

T Dionnelly L Uniwizeal Hirnar Riphes i Laseaind Practice, D efoed: Cornell Unbrersley Press, L4845
Febielaar |, Fammihy Law and Personal Lade, (Omford: Oxford University Press, 2007) p 138
i Thid.

Tub [ "Reprand Righas, (2103] 23 Omford Journal of Legal Sbodies g2t
i
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rights) are more commonly associated with assertions of sectional intes
=3ts. A typical example of this is the woman' right to choose abortion
Consequent upon this, feminists’ arguments in support of abortion rig
have crealed room for diverse debates over whether these rights are suf
fcient 1o be regarded as grounds to remedy inequality and injustice. B
instance, Kinpgdom™  has questioned the political and moral desirabili
of framing disputes in teems of competing individual rights. In particu-
lar, Kingdom sees il as unhelpful to place issues of reproduction in righ
framework because rights arguments always produce counter claims to
compeling rights, and therefore may notserve women's interests. Thus
according to het, individual rights based on freedom of choice are prob-
lematic in a society where material and social conditions make choice
an unrealistic option.™  Furthermore, Himmelweit has argued thar ‘we
need to reconceplualise pregnancy as a period when women are actualhy
actively nurturing the foetus. This challenges the idea that the foctus and
the mother are simply separate entities which the rights argument does
s mich to sustain'™  According to Diduck and Kagamas® the notions
of individual rights cannot be used at all or in the alternative these must
e reformulated in a radical way when the questions of pregnancy and
child birth are raised. However, Smart argues and rightly so that because
ol the prevailing political climate, it makes it difficull or rights aTguments
to be abandoned, and until this political climate chan ges, women must of
necessily stll resort Lo rights ¢laims.®

The use of the term 'choice” is also seen as one of the reasons why these
pressures have been raised with regard to the right to abortion, The term
choice, when looked at critically and legally tends to portray privacy and
autongmy. O its political value, Petchesky™ defines choice as 'a woman's
right ta contrel her own body... has to do with bodily and decisional

k2 Easelaar |, opuci. 130

. Kingehon E, What 15 Wra g with Rights (Edinburgh: Fedinburgh University Press, 1984)

E lkid

37 Hirnmelwes 5 "hare thiar a Woman's Righr tooClisessy, ( 1958] 23 Beininist Ty e FF 355

L dieck A, and Kagamas B Fainily Law, Gender and te Sae, Tedd Cases and Matevials, 2nd edi
Han, i ford: Harr :l|||,||iﬂ'a'nF_ JiHHG 4

Gu Snnar) C Perdnisea and the Fower of the Lo [Lands vr: Ruusledge. 1985] (ip, 158-55

4l Penchesloy B, Aborionind Wansans Choice The State, Sexualivy sl Tepruductive Freadan:.

Hlomidors Verso, 19880 p 7 e alsa Luker K, Abcetion smd the palitizs of Machernond, [Derkely:
Univiersity of Calidornia Press, 19541

8
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St its use should be limited in the sense that this lets men and
seatty off the hook!”  According to Davies™ and Himmelweit®,
& emphasis has heen laid upon privacy on the issue of abortiom
ahortion is a complex ssue, it does not allow lor any con

of the socio-political forces which could lead to involuntary
Obviously in such circumstances abortion access would be
Furthermaore, this notion of privacy constrains the ‘choices” of
women in different contexts. Thus the rhetoric of cheice and
§ bec succeeded in ereating the atmosphere of criticism aboul the
who is seen as the king who reigns over the body™  In other
& means that the concept of choice wsed by women as a basis for
shartion could be misunderstood. The term couwld lead women to
as having absolute control over their bodies without them giving
comsiderations to other issues and people.

whea of choice has led to many tensions and with regard to the anti-
politics. Asa result ofthe obvious challenges faced by pro-cheice
- women's decision and bodily autonomy are most times still al
At times, the idea of choice facilitates the 'illusion” to vse Himmael-
* term, that a woman can make a ‘private’ choice free feom secial
and political constraints. Thus accerding to Petchesky,™ the
of 2 'womans right to choose if understood only as the main basis
which the principle of reproductive freedom is premised, then cer-
sl it is insufficient, in addition to the problems it has raised because it
% am issue that is politically compelling. Nevertheless, it has been rightly

out that, although privacy as defined has problem associated with
2= it s contestable but in the oves of feminists, privacy is constructed not
e= something familial or within the domestic sphere although relevanl in
e circumstance but rather as the imaginary sphere of personal identity

& I-":-n'_'n:-si::.' P Abersien and Veurmans Chaiee Thee St Srgiiiny anid -::pmdm:l'.'c Fragdom,
{Lamwlan; Wersn, [TRA] (7.

= s &, Wianzan Bace and Class, (Loochom: The Wiarsn T'nidd, 1957

Py [iimmelwil 5. B than & Wernars's H.ir:'!'ll 1es € e, 1 URED 29 Faminist Rﬂ?ﬂ"-‘.‘[‘? J8-55

- Crzrinet] 1, ‘The Imaginery Domain: Abestion, Berneprapby 2ol Seaidl Harssmenl, [Fancon;
Eootledge, L995] p.533

&= Bimesedwelt 5, Mare tana Waoman's Kight to Chonss™, (19881 2% Demicssl Revire a0

- Peachesloy B, opucr. ppai-
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and self-realisation.” It means, privacy is seen as some form of £
and fiberty with due repard to autonowny in reproductive decision m
in the circumstances. It means that a woman is capable of coming
rational decision in reproductive decision making. This is for the r
of regulating fertility without external interference.

Even though, problems have been identified as & result of basing cl
om the context of claiming abortion access, feminists’ have shifted
arguments from claiming the right to choose alone, The emphasis is
changed to more comprehensive rights to reproductive freedom.

shift has become necessary in view of the face that the concept itself
able to link up all different aspects of birth control and child beari
It therefure provides a more comprehensive approach to abortion

even though it is recagnised that there is no absolute right to control
production, ¥

47 Sampth L, Feminism and Aborkon Falilics: Choice, Rghes and Repradusine Fresteey, (20021 1
Hursber & Women Shaches Interm bonal Furum, pp. 335-346, Se¢ also Cohen 1, "Dlecancrncy, Dni
firence and the Raghe o Privacy. in Sevla B (il ), Cramuwrpcy and 13ifferen ce: § ‘onbestisg thy



WMPEEETAN MATIONL ALY RIGATS COMNIEEDON 2OKEMAY

Seen able to establish from the discussion and analysis that rights
form the basis upon which individuals hold others to be duty
o protect or promote certain interests for the benefit of the right
Consequenthy, an equal right of all ren to be free is recognised in
w articulate ones own self-interest. Thus a claim to a legal right in
means a claim to a distribution of power which provides for enti-
besed upon justifiable reasons. In the final analysis, right to abor-
wccess in family planning is now articulated through a more compre-
cedividual fundamental human rights to reproductive freedom.

11
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RIGHT TO HEALTH: MATERNAL
REFPROBPUCTIVE HEALTH AS HEY T0
PEVELOPMENT

ABSTRAC

Ihe right 1o health guarantees women access to reproductive health
vices. Tt is the aim of millennium Development Goal 5 that mate
mortality be reduced by three quarters by 2015, Achieving the MD
will invariably improve maternal reproductive health, The benefits af
achievement are for both the individual and socletal well-being.
quality of care provided is optimal as well satisfying the unmet need
family planning. This article shows that right to health ax an indivi
right is one of the platforms upon which reproductive freedom could
articulated with the objective of Laking necessary actions for the ac
teation of maternal health development goals, On the whole it is she
that improving maternal reproductive health is Impowrtant as this enha
&% women's empowerment towards development,

12
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¢ to health guarantees all persons the highest attainable standard
Siate governments are required to ensure that people within
csuminies can access health care, as well as maintain conditions nec-
% good health from the context of pregnancy and child birth; it
women fo the full range of reproductive health services during
mcy. child birth, and the post partum period. Consequently it fol-
= e arcumstances that the righl to enjov the benefits of scien-
sgress guarantees all women high quality care that reflects current

§ Emowledge and practice,

when the international community adopted the Millennium De-
Coals (MDGs) as a framework for measuring development
s. & made the reduction of maternal mortality a key priority, Mil-
2 Development Goal 5 calls for the reduction of maternal mortal-
g these-quarters by 2015%,

d survival was emphasised earlier on and was adopted both in
and Beijing. For instance, the International Conference on Popula-
amed Development Programme of Action adopted in 1994 was reaf-
: at Beijing Conference one year later, and it states as follows:

ies, with the support of all sections of the international comimu-
% mmast expand the provision of maternal health services in the context
ge=mary health care... The underlying causes of maternal morbidity
moriality should be identified, and attention should be given tw the
ment strategies to avercome them.™

secent address to the UN General Assembly, the UN Special Rappaor-
oo the right to health said, "It is time to recognise that avoidable
maortality is 3 human rights problem on a massive scale’™® The
ar advocates a policy strategy for addressing maternal mortality

Umnied Matices Papulizion Suead (LUUNFAL Abcos the Mddlenmfom Deseiopment ol

it e i S ot palabothim (last wAsited B 20, 206,

Frogramme of Actlon of the Inleroadivnal Cocference oo Popalarian asd Develuprent, Cairo
Egypt, Sep, 3-15 1994, para 322, UM Do AJCCONTE 1700 R ] {195]).

Faal Hunt, Speclal Bupparicur an (ke right of everpone to the cojosment of the kighest attainaslz
standard of phvsteal and mental health, Statconni o the General Asembly, Thicd Camsiner,
Dt 1%, M, srvailpdboe al Rotpsdsramihrmong! s Filss Paud_Hont_ G4 _2HiGpdf
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that is gru:-uude-j i the righi tor bealth, expressing the view that such
approach is likely to be "equitable, inclusive, non-discriminatory, par
patory and evidence-based’ *

The global commitment to achieving the MDGS provides a good
portunity to reconsider how more resources could be provided as
as intensily program efforts by donors, governments including the
socicty in order to improve maternal reproductive health for indivi
and societal well-being

It iz well established as a fact that i1 Is impossible to separate the discu
of maternal health from reproductive health, and we know that mate
health is just one facet of reproductive health. Up to 358,000 wor
world-wide die each year in pregnancy and child birth, Tt has been id
tificd that most of them die because they had no access 1o skilled routs
andd emergency care, Increasing numbers of women are now 5t:|:kj_ng
during child birth in health facilities and therefore it is imporrant to
sure that quality of care provided is optimal = It is estimated that sati
ing the unmet need for family planning alone could cut the number
maternal death by almost a third ™  Progress towards MDG 3 is m
itored through achievement of targets namely: First, reducing by
quarters, between 1990 and 2015, the maternal mortality ratio. Secon
achieving by 2015, universal access to reproductive health.™

This article discusses the necessary actions that need to be taken with
objective of moving toward achieving the maternal health MDG3
thus invariably establishing maternal reproductive health. This is wi
view to cmpowering womens development. The article hegins with
examination of right to health. For the purpose of this article, right
health is looked at from the perspective of reproductive health. Thi

i) Faul Clune, Repart tn e UM Grrwral Assemoly, The Right of Tvervene 1o the Fighest Attal
Stambard of Physica and dented Health, 8150 semioo jusa 39, UM, Thoe 20060328 (300E), ol
e Al belps Perww Zessecac wlithuenas_rightsCenneris hedune A E2006 nd |

ad Flahth, Minzinn s Tapuladivn (HNP) Discussdn Paper 2005 The Internazienal Bank foe
Erconstmacton and Devdopment K

35 Wearkl Eealth Crganisazion (ADE 5: Iooprove meoernal health availedile o0 wimanifopics’ )
Inde B lice Aocseed 31-T2-2000

a9 [l
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o definitions of reproductive health and health care, exami-
o determinants of maternal death and why improving maternal
- health is important for womens empowerment for develop-

conciudes by highlighting the major determinants ol maternal
A the end. suggestions are made for @ way forward in the dreum-

TO HEALYTH

+ bealth as an individual right provides one of the basis upon
% seproductive freedom is protected by international human rights
The right to health is recognised in article 12 {1) of the Tnter-
| Covenant on Economic, Social and Cultural Rights {Fconomic,
| o= Cultural Rights Covenant), which requires states Lo “recognise
e of every one to the enjovment of the highest attainakle standard
1 2nd mental health, Article 12(1) of the Convention oo the
—ion of All forms of Discrimination Agalnst Women (Womens
msion) further requires governments to "take all appropriate meas-
o dEminate diserimination against women i the field of healtheare”™

& 25 of the Universal Declaration provides as follows:

e Tras @ right to a standard of living adequate for the henlth ctrtcd
being of imself and his family including food, clothing, hwusing and
care and necessary social sérvices - motherhood and childhood are
4 to special care and assistance.

<tate legislation that provides for the purpose of promoting famnily
~ming, abortion and volunlary sterilisation bascd upon health benefits
= recognised and they form part of a general right to health under inter
monal law™ It has been established that illegal abortion s one avenue
Sroash which womens lives are wasted and also contribute to the ruin-
= of chances of family lives. In the circumstance anv policy that stands
-.___?m--l_rnlli.:[w-.-idinn: rafir v thi rtiche 25 of the Dniversal Declararion; srtcle 18 o0 the African
hacter; Ariick X1 Americat Cnmeenton,

= Cpuk B, emd Dackensnl, ' Interoalbonel Derelopmenls in Ahortion Laes 1977 HE. Volusw 75,
(198K Azwrivan arnal of Publa Reeth g5
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or has the potential of constituting hindrances for understanding that
legal abortion is a commen cause of human sutlering and death st
challengec in no uncertain terms. ™ Therefore. from the various dec
tons and resalutions concluded, it is recognised and also acknowl
Lhat there 15 3 nexus of family planning to health and it is fandamentad
wolnens empowerment and development,

REPRODUVETIVE HEALTH

Reproductive health is defined as follows:

Reproductive health is a state of complete physical, sental and social
being and not merely the absence uf disease or infirmity, in all matters
ing to the reproductive systes and its functions arnd processes. Reprodu
health therefore implies that people are able to have satisfring and safe
life and that they have the capacity to repradice and the freedor to de
i, whern and how ofter to do so, Immplicit in this last condition are the ri
of e and women fo be informed and to have arcess to sife, effective,
fordable and acceptable methods of family planning of their choige for
lation of fertility vwhich are not just ugatnst the law, and the vight of access
wppropriate heaith care services that will enable women fo go safely thro
preguancy and child birth and provide couples with the best chance of

ing a healthy infant™

In the same vein, reproductive health care s defined as follows:

These are constellation of methods, technigues and services that contrl
to reproductive health and well being by preventing and solving repr
tive health problems. It also inchudes sexual health, the prurpose of which
the enhancement of life and personal relations, and ot merely counself
and care related to reproduction and sexteally transwilted diseases™ .

Given the above definitions, it is Decessary Lo offer some explanati
as to what they imply in that they are broad-hased. These definiti

il aai H. eed hiassim: 4" The Ml for Bependuiive Heald Apyproackes, supplemend 31953 s
maboeal Jusrnal of Genecalagy and Oibsbetrics o (DR,

il Exwerpied fram Program of Ackom, parsgraph 823, by (he Toteratians! Confarsinie on Populs
et and Dieseloganes TCPLY, 1904, Kew Yok Unibed Sitiens sod Heprerluckne Healtly Sar
vioes aind Managed U Plazs: Imipececing tke Fit(iseas m Doefs, I=¢ the Alan Gt imacker lrsk
Fule 1936, Mew Week: Allan Guilmscher Instine

a2 Thid.
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-ae gwenue for a well considered and uselul understanding of the
setween fertility regulation and women'’s health as rightly
‘s & Ruth Dixion-Mueller . Thus according to her, the ques-
secanse these definitions are broad in their application, 'how
wepmar's ahility to use contraception and to space, limil or avoid
s affect her physical and emorional well-being or can tamily
% considered as an ingredient which enahles a woman to exer-
st 1o health?™ To Margret Sanger, a woman's death from clan-
shorton, symbolised ignorance and lack of accessibility™.  An
=g of sexual and reproductive health shows that they overlap
in addition to supporting normal physiological functions

cv and child birth, they also help in reducing devastating
emce< of sexuality and reproduction.®

i
3

s+ and reproductive health are also about enabling people of all

w sciuding adolescents and those older than the reproductive years,
- safe and satisfving sexual relationships. In this way, obstacles
= gender discrimination, inequalities in accessing health services,
e laws, sexual coetcion, exploitation, and gender-based violence
d and tackled.”

sesizive side effects of family planning on malernal and child health
e Seen universally recognised and Lhis has led to the delinition of fam-
slanming as a vital preventive and posilive health measure. This has
1 own where several inlernational conferences have highlighted
e comnections, such as International Conference on Better Health
o Women and Children through family planning and the International
P Se Motherhood Canference in Mairobi Kenya in 1987.% Sexual and

. Drewion -l ler &, Fopulsion Malicy ard \Womes's Bagat: Trarwfrmisg Reproducive Cheivs,

(Conmactioss Wist P'orl: Prazger 1920) pu 42,

- Bud

- Tl

- Thicd.

L3 (Glarier &, <1 al, "Sexual and Reproducive Heath: & master of Lile eod Deothl (0ctober 2006] The
Lasct 1.

- ghack M, Reiter Health for Women and Chiliben thmugh Family Planning; 2eparton za Ireer

matianal Camferance hidd in Ky Meiroba, Octoberl 957, (hlew Yooke The Populstion Coancil
1987 Starrs A, Preversing the Tragecy ol Matenal Leaths: & Rrpori an the Ltermational Sa5
Mtherrod Cooference, Mairoly Kenya, Febnzary 1987, CWasbingtnn 100 The "Woarkl Bank)
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infections. The five core components of sexual and reproductive ]
care are made up of the following:

Improvement of ante-natal, pre-natal post-moriem, and newborn o
Provision of high quality services, elimination of wnsafe abortions, preve

tion and treatment of sexually transwitted infections, inchuding HIV, ama
reany other things, %

In the next section, we shall he examining brielly the determinants
maternal death, These will include hoth direct and indirect determi man

DETERMINANTYS OF MATERMAL DEATH
There are five major complications which have heen identified g pri
cipal determinants of matermnal death. These include hemorrhape, infec
tion, complications of unsafe abortion, hypertension and obstructed la-
bour™ According to Gelband, indirect determinants of maternpal death
could be defined as pre- existing diseases or diseases that are aggravated
by the physiological effects of Pregnancy (not related Lo direct obsictric
determinants).” Among the principal indirect determinants identified in
many settings include aneamia, malaria, hepatitis and diahetes

Apart from direct and indirect determinants of maternal mortalily, there

are other underlving determinants which we shall examing in the nex
section,

i WEILL Heproductive Healihy Strabegy 1o 2ccedernie Pragrons towards (e ACkinment o insen
ekl deavelizjrant poals and Larpets, (Smeva Wl Tzalrh Cirganisslivg, 2004],
Safe Muaherbond Techin s Consultziion Hi-purt, e Safe Mecherbond seon Apmca: Prive
tivw for the nexdt decads, B Yo Famiy Cars Intermatiangd on Cullsdararian weh bale Minther
hess] Tessr Aprocy Girop CiMLAG) LY
iy | Crelbianl B2, $Fal, The bricenes bese b e vinbons e educe inaternal and manngal mael
B on Joe el meddle-income conmarie ICommidivg or Macmoestomics ail Elealih [ 14
11 Wearking Fepwer, ne5 Seneva: WHO Betr ieved Movermber 27, 2000, foem Warl] Weds Wite
b fucwecrmhzali: epdncwgh paper S pdr

Tbid
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YING DETERMINANTYS OF

MAL DEATH

==ny underlying determinants which can have profound ef-
mac=rnal health and, it goes withoul saying that these would ul-
sfect maternal mortality,  These determinants inchade social,
Sealth system and economic factors.™  We shall endeavour to
some of these determinants albeit bricfly, These will be limited to
% satus, community level and health systems,

N'S STATUS

seatus in the society determines the way they could access factli-
spportunities for their development. Where, in many seltings,
sccess to resources such as land, credit, and education are re-
these have the devastating consequences of limiting their access
tive work, constrain their ability to seck health care, and deny
e power to make decisions that affect their lives directly™ And
they lack empowerment, even when they seek health care, they
% grapple with high opportunity cost™ Hence in such siluations,

ety pointed out, “these must give up time that they would normally
oa house hold chores such as caring for children, collecting wa-
2 fuel, conking, cleaning, doing agricultural work, and engaging in
or other employment. These restrictions and other human rights
are pervasive, and they relate, in part, to gender inequalities and
smpede progress in improving maternal health outcomes among the

s been established by a study done in Turkey that strong association
| setween women's educetion and or literacy levels and use of Tepro-

- | Sew My Carthy | end Blaine DU 30 Frapewors for Analpsing e Detrminarss of Miteroal
Martality, |1992) Seadies in Famiy Flanning pp. 233 {lseson M, 25 al Terverty Hedustiun and
the Health Secsar’ 1001, “Poweny Brdactan anl (he Hezith Serlurs 2000, Vs hingoom D The
Weelil Rank Beduictivs Sirategy Soaice Buk, P e kil e Examisanion Fo Eeth a demaend
and supply perspective cogenised inra parhiesg af the Ealbrwing lewels Individual, housieall and
coumnmumily, health apetem and relased sechors, and povernzent polivaes and action,

. Heabh, Mnrition and Frjubatios THMNFT Disrossion Faper 1005, The Inmernaional Hisk Jur
Fiavonsinwetion aml Teveloomen

= [hid

% Thid
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ductive and maternal health services”™ Thus, it could safely be con
that there is more likely hood that poor, rural women would have
education and are invariably less likely to make use of available s
For example, there is evidence from Punjab, Tndia, which indicates
education is significant as it contrlbutes to women's self-confdence
improved marternal skills, as well as increases their exposure to infos
tion and alters the way others respond to them.™

COMMUNITY LEVEL

As noted earlier on, where local cultural norms tend to govern wao
reproductive lives, there is no doubt such will have profound effe
their health and mortality. In some cultural seftings, men's decision-
ing authority over women can impede their use of reproductive h
services. This is especially true where there is the practice of social i
tion of women. Tn such settings, male peer groups condone and |
mise violence, which often contributes ta high rates ol gender-based
lence.™ In some cases, such as in Bangladesh, it has been indicated
poor houscholds tend B n:lg,' on free and low-cost zervices for ho
income on preventive care and treatment for women and, especially,
family planning ™

A woman’s ability to regulate her fertility could be affected by cu
norms operating al community level as these norms are capable

o ek Y, arsd Hechigss 00, 71 he sncio-ecnnisnic determninanis of naternal health crithis atian s

Tarkey” volume 50 tssue L2, [2000) Socal Soience and Medizne, pp,1787- 1304,
b § TrasSupia M. Diesth Clusterisg, methers educasios and the determalnanis rrl'-i:'!'llld.ll.'llm'ﬂjll'r'
rurd Panjah, Endin, Wolwme 42 B % 01%500 Fopoletion stadies pp 468- 455, Tor the relaionship bet
femnale sducation and fectility hulde porass connthies, v gl aonteallive, fve snci-soormmic fackin
in relutive Lacarape: fertily trasaiticn of o pertloskr crueary see Claland |, Bdiwcatian and Fubere Tertility
Ur=oads, with &pecial Reference 1o Bid- Transibonal Coumicies, Hew Furks United Babians, (2002, Al
un The Wark] Wide Ve h: g fewis unaorg cadgegpabarianpohlications completingrert s LELARKI
pespdf.

! Fuerig M. e al, Tslividdual aud Commumity Leve] Tiaeeminanes of deanenic vinlesee in ruel
Hanpladech. Hoplking Fapulatlos Center Faper on Populatics Mo, WP 99 06 {Daltimore [oba
Ilopkins Universily L3R

&0 Sohulier 5. ot al Paying for rependucrive health services i Bangladesh: Ivtemsecrions hecween

crat, quality end cwlmnes) walame 8, (2002 Health Pobeoy and planming ppALb5-123, Tor further ceading on
hebie ks abom healts rigss aml hezliF prodskers duzing prgaianeg A1 hicch, and daring the past pemom s
e R Karal Beseands Teern “Beliets and Behavicuss regardmg dist daring pregnancy ina raral area m
CGrjares, Western Indiz, i Giteslsoho 1. et 21 (ede ), Listeming b wornery a2k abaul thizr beairh; [eoi and
eeitenie [oom ol CRew Thelhi Irlie Hur-fuiieed Pubilicatoms 15940
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£ house hold dynamics, These are seen in ared where there ix
“on of high fertility and large families as well as early marriage
=% child bearing. Consequently, especially among the poor, there
e of health services resulting in high maternal mortality, Tn
SElures, 5006 are nore preferred Lo gitls and these can influence
% choices and behavior with regard to secking health care for in-
* In some circumstances, 4 woman may be under pressure ta keep

seucing until at least, she is able to get one son which irvariably
ses her risk of pregnancy related morbidity and death, For exam-
& sady in North India found that one out of every six women who
a= shortion (In the last 18 momths) did so with the knowledge that
wewe carrying a female child® In a related development, in a study

: China, 36% of the 301 wornen wha reparted induced sbortions,
dged them to be sex-selective ahortiong.®

LYH SYSTEMS

Secision to seek care, invariably, is related to the financial security
e feel they have towards that purpose. MNeverthcless, there are still
obstacles to obtaining good quality health care. Tt is therefore im.
eaiive that women must have the means and the apporiunity to ac-
= comprehensive health care, The objective is to improve their gverall
Seah and mortality outcomes as envisaged by the MDGs, This compre-
Semsive care means that health system must make high-quality services
wccessible, available and affordshle not only at the primary care level but
w5 at the referral levels, This will be examined i relation to quality care,
sccessibility and availability and government policies and implementa-
o

a)Quality of care

Where the quality of care is poor and the services are unacceptable,
women would not utilise such services. In some siluations, it has been

' Jahitzaws A, st al” Pogralarian Pulicy, Son Brefercnoe and the usa of 11T15 in Borth Vastsam: vol
uzne 6, Bssuy 1L [199E) Reprodinsive Healih Mamzes, po, h-7E
I Laaitmiry B, at wl, 'Say SLalacted abnn

kun: Ertdine fam a s ily-ased @udy In Western

Trechia) woliime 16, 1nspe 2 T P jlic Popiilstion joaenad o 10134,

L& Hunboag C Prenatal ses defstvination e sex selection ahartion in central Ching voilzee 37
Dssse T 20001 Popudation [rvelnpitent Bevicw pp 255-28]
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identSe tnae Sealth services could be inappropriate for cultural re
Comseguently, accessible and affordable maternal health services are
Geratierd ™

B)Accessibility

The geographical coverage of health facilities in terms of distance or
required to reach the nearest health facility center is an important fa
in view of the fact that it can hinder women particularly these from
areas and urban slums from accessing such health facility. Tn additi
poor road infrastructure und lack of reliable public transport or access
emergency transportation equally make accessibility difficult.®

e)Availability

In many settings, there are usually limited human resources and shor
of skilled providers especially those meant for the poorand geographi
remote arcas. For example, in Asia and Sub-Saharan Africa, studies ha
established only one skilled attendant is available for every 300,000
ple, resulting in a ratio of one skilled attendant for every 15,000 birth
It is also worthy of note that there are fow incentives for skilled wor
especially those who work in rural arvas and because in some settings
the remuneration is poor, skilled medical professionals get attracted
western countries where the pay is high and thus this factor contributes
significantly to the overall “brain drain™ of medical professionals from
developing countries.” In addition, in many counties where there is evi-
dence of high maternal mortality, referral systems are not systematic and
consequently availability of emergency health-care services is uncertain®

il Van Leckergie W, wnd Iv Browwere V. 'Radoaciog ivabemel morialy m the concest of gty
I [ Brouwere ¥ 2zd Yan Lecherghe ok}, Studbes in Health servives cnganistaion and pelicy:
Yol 17 Safe methrwod sirategies: & Review of the gvidence, {Ant warp, Helgein. T35 Pres
2001} pp 15 Lealie |, and Gupta &, Tissatees of formalservias: for muternal mutssion end hesks
care. Washivyton D3 Internatiomal cenber for Tesearch oo Wamen.

i Celik Y, and Hrtchklss 1%, “The socin-sconomic deerini st of masecnal health mitissaios m
Tuerky” vulume Sl zemiee 32, (3000 Sociad Science and Medicing i1 7A7- 1806,

L1 e Dnitald 8, and Stares &, Sc0ad care |‘|||ri:|;!; childl barth ixdfarnzabos Baakld; Saving
Wames's Ives, onprosag sowhorn healts, Hew tork: Faenily oy International.

i7 Heller &, pand Mills & [lealth Weekes heng and there, of [ 25, 2002 Tiernaticeal Berad Trib

une. Batrieved Masemiber L1, 2002 from the Warld Wicle Web: hittoe fweena it coen,

Silatancy M, and Korejn B, Wnties g dead: Ar bguiny inne canses b delay] [3593) Soacial
Sclence and Moedivine FE 36, 200570 oho A, o al, “Maernity care o naval Mepal: A heahk
arrvices azalysie, (2IHIZY Tropicel Medicice and Inzermational Health FE 5. 457 a5,
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#)Severnment Policies and Implementa-

sien

% &« well understood that medical interventions for specific maternal com-
ECations i5 necessity I order to address maternal mortality. However,
= =any seitings, how Lo create the enabling health systems and policy
e onments are lacking coupled with the lack of political will to do so.™
“ome there is need for health policies et the national-level with the pur-
e of improving the overall functioning of health svstems as a whole
e zim s to foster multi-sectorial linkages among different ministries
= 3= that of health, education, social protection, and transpart.

wWHY IMPROVING MATERNAL AND
REPRODUECTIVE HEALTH IS IMPORTANT FOR
WOMEN'S EMPOWERMENT IN

PEVELOPMERT

% = 2 well-known fact that keeping mothers alive and healthy is a key for
& betterment of women, society at large and their immediate families,
Complications during pregnancy and child birth, sexually transmitted
Sseases particularly amonyg women of reproductive ages have been iden-
s5ed as causes among many others, which lead to death and disability, ®
Reducing maternal mortality has fundamental beneficial effects for soci-
=+ This is obvious because investments in safe motherhood would not
=y improve & woman's health and the health of her family but also will
\ead to increase in labour supply, productive capacity, and economic well-
seing of communities.® In situations where women have [requent or too
carly preghiancies. poor maternal and reproductive health, pregnancy

Campleell €1, "What 2re mabernal healils poliches n developing suuniries and wha drives them?
A verlew of the lat conlure r'.i-'| 17 Browsesre W aped Wan [oi :l-\.'lﬁht W, {eds.], Sudies m hezlily
Ulrganzalive and podicy vel 17 Safe Bduterhumd strategies. A reviewing < videnie (Antwerp,
Tedpiienn: PTG press 0000 gro J15-HE.
= werld [lealth Depamisation [ HO (380 Materzal Baodialieg In 19202 Crimalies Tkl by
WHIL, UNICEE, LUNERA, Genevar WHI; Winld Health Crgacasatian [WHOH {20023 Malasain
Miegnency. Boll Back Maleria: 2041 -2010 [Unsted Matzans Deasde ro Roll Back Malarn Inlerma
o Sheet] Washingtoe T The World Banks Wold Eleskh Cogantsation CWEICH (20071 Maortker-2n-Lhid
camsrmimsom of HIV Retrieved May 22, 2003, from hipswwnewhedint oepmesdisive- health et mTe T
dex i
i “World Penk {19599 Safe motherhuod amd U World Bank: Lesses Sram 10 pans of expenience,
Wislvinpton 1.0 The Wodld Brrk
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complications, and caring for sick children Including the elderly
obwviously put burdens on women. Consequently, the implication is

that, it drains women's productive energy, jeopardises their income—-g
ing capacity, and eventually leads o their poverty.™  Om the other

“strengthening maternal and reproductive health services also can bri
benefits to the overall health system, which can enhasce access and
of a broad number of reproductive health care services and can im
economic productivity in society’™ In addition, and also equally of

maternal and reproductive health is the compelling human rights dim
siont as this is capable of reducing death and illness associated with p
nancy and child birth

a2 Ihict

Sl The intirrpiional Bark for Beconsruction sl Dl opeynrs The Waark] Rank: Wessingten 110,
Hraltk: Nurrifivn 2nd Popolatice (MNP Discasdkm Famer 2006 pd.

ug [ad.
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IoN
shat the right to health guarantees all persons the highest at-
of health, Governments all over the world are expected
st people are able to access health care and also maintain can-
s enable people have good health, One of the key objectives
Welennium Developments Goals as a framework for measuring
progress, 15 to see to Lhe reduction of maternal mortality by
by 2015, We have also identified the principal determi-
—sternal death which include hemorrhage, infections, complica-
o msafe ahortion, hypertension and obstructed labour, Women's
wocal cultural norms and health systems are among the factors that
women's ahility to access health care facilities and their capacity to
g their fertility.

been able to establish why improving maternal and reproduoctive
& important for womens empowerment in development. Beducing
mortality has fundamental beneficial ellects for society such as
in labour supply, productive capacity and cconomic well-being
& communities. It can also bring benefits to the overall health system.
e right 1o health encompasses the right to health-care services, which
swsmiably includes the full range of reproductive health services. Even
lack of financial resources is a major factor tor lack of accessibil-
&+ of health care services, governments need to pay close attention and
smplement policies towards giving women quality care, accessibility and
seaidability of human resources in terms of highly skilled medical and
swerall health care providers and services.

RECOMMENDATIONS
To improve maternal reproductive health, it will require health and non-

sealth interventions. These include:

11 Political commitment on the policies which will give enabling environ-
ment for investment in social and economic development such as female
education, poverty reduction, improvement in women's slatus, provision
of family planning services,

2] There should be provision of more highly skilled medical personne]
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CHAPTER 2
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ABVSE IN NIGERIA: THE ALHMAIJIRIS
ERN NIGERIA IN PERSPECTIVE

Been a clear line of segregation between the average Nigerian
almaniris whose existence has suffered neglect and aspersion,
dearly forgotten, yel their exislence cannot be denied. Stalis-
v are only a few million, but the number is growing with the
shase that characterizes thelr living. As human beings they have
y wsch they are entitled to enjoy. This paper deals with the broad
children’s rights generally and the topic of child abuse in Nigeria,
v discusses the institulion of almajiri in the northera part of
sgainst the backdrop of their rights as human beings profected
warions municipal and international human rights instruments
m Nigeria. 'Lhe paper concludes with a few suggestions on steps
this sodal problem
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Child abuse may be understood to be any form of abuse of the child in
any manner Lhal may include physical torture, mental or psychologi-
cal torture, denial of God-given rights, neglect, emotional abuse, sexual
abuse, psychological abuse, exploitation, It is a situation in which the fun-
damental human rights of a child are tampered with, According to an In-
ternational Labour Organization (T1.O)', a staggering 15 million children
under the age of 14 are working across MNigeria. The factor of poverty has
constituted a real threat to homes in terms of how it increases the number
of children on the Nigeran streets by the hour. Traditionally children in
Africa are taught skills to work with their families and indeed contribute
to their own upkeep? . This i more especially in poor families where the
contribution of the child constitutes a significant part of the family’s in-
come,

Working children generally do not have the time, energy or interest to
£0 to school. About six million working children in Nigeria, equally split
between boys and girls, do not attend school at all, while one million are
forced to drop out due to poverty or parents’ demand to contribute to the
family .

This article broadly examines the issue of child abuse in its international
grasp. It attempts a jurisprudential analysis of the question of who is a
child, while exploring the rights of a child as guaranteed by relevant in-
ternational as well as municipal documents, The work culminates in the
vexed issue of almajiri menace in Northern Nigeria, which is then fal-
lowed by concise recommendations on tackling the social syndrome,

WHO IS A CHILD?

The trouble with child rights begins with the very definition of a child in
law. Tn Nigeria although a child attains majority when he attains the age

1 LRICEE [2004). Chikd Labonr: UNICEF Rigeria 2008, p.1, Sond o

v miceLorg wcarnWEARD Nigeria,_Foctsheets ChibdDabeour, péfan 12112011
% |8
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+ 18, under dillerent circumstances the minimum age for the purpose of
samishing juvenile offences is different, Under the Criminal Code, a child
snder the age of 7 is not capable of being criminally responsible for an act
ar omission. A person under the age of 12 is not -:ruum:]]l}' responsible
S%or an act or omission, unless it is proved that at the time of doing the acr
o making the omission he had capacity to know that he ought not to do
e act or make the omission® .

I= our indigenous socleties, criminal lizbilities and even civil responsi-
silities are clearly limited to adults of the age of discretion. At that age,
the family is seen as responsible for the deviant behavior of their wards,
The unwTitten convention was that every adult had the responsibility to
correct an erring juvenile and instill requisive rectitude in him at that age,
In the old world civilization, it was not that simple to answer the gues-
sions, who Is a child, when does childhood cease or begin, Philippe Aries
=5 cited by Bajpai’ said that the child in the middle ages did not exist as
sn independent anthropological category and therefore children did not
seed to be taken into consideration, It was an established doctrine that
the father had absolute rights over his children. It was only during the
20th century that the concept of children’s rights emerged® | The land-
mark legislation in that century was the United Nations Convention on
the Rights of the Child (CRC), 1989 which has been ratified by many
countries including Nigeria. Article | of the CRC defines a child as every
human heing below the age of 18 years unless under the law applicable to
the child majority is attained earlier. Age limit is significant, in that it n‘:g-
ulates many sectors of the childs life: when he can be admitted to school.
when he can leave school, when he can marry, whether he can vote, 'when
ke can be treated as an adult by the criminal justice system, when he can
work, when he can be admitted into the army, etc.

There are several grey areas as nccasioned by several legislation on the is-
sue of majority of a child Under the Labour Act” a child is a person under

4 Thee Crirnimal Cnde fot, Chapter 77, Lawe of the Federaclon Migeria, 1980 Sectics 30

5 Rejpal, &, (2009, May LA, Wha is a Child, nfechange ageneds, retricvad frue
hTtF-:.'.'l_n||_'\-|_-'h|qj'ui|||l.i.nr‘E'.'1E|c,d|_'d:.:|H-ri|‘l]|Ir'\-in-'llll‘"ﬁl'n'hl'! As-z-chifld.himd om 1571102017

b TEE

7 Laberar Act {1971 ], Clhapter 198, Laws cf the Feslermtives of higeria, 1990, 5 9001,
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twelve years. The Criminal Code Act® | for the purpose of punishing for
the unlawful killing of a child, defines a child capable of being killed as
when the child has completely proceeded in a living state from the body
of its mother, whether it has breathed or not, and whether it has an ince-
pendent citculation or not, and whether the navel-string is severed or not,
lrrespeclive of the definition of a child, his rights are protected under
these legislation from any form of cruel treatment,

RIGHTS OF A CHILD

The 1999 Constitution of the Federal Republic of Migetia {as amended)
does not make specific provisions for a child. But the child is entitled to
enjoy all those rights provided for in the Constitution as these righls arg
tundamental and inalienable, However, because of the vulnerability of a
child, the government of Nigeria has joined other countries of the warld
in making ot ratifying lepislation for the proteclion of the child. The Unit

cd MNations Convention on the Right of the Child enacted in 1989 and
the Charter on the Rights and Wellare of the African Child are some of
such internativnal legislation on childs right Nigeria is signatory fo, "Lhe
Children and Young Persons Act (CYPA) indicated the first statulory
recognition of the welfare of children by its broad provisions for the trear-
ment of young offenders and establishment of juvenile courts” , Ali went
further to analyze the Act, saving that the law is divided into nine brozd
parts. Part one deals with preliminary issues. Part two deals with juvenile
affenders especially issues such as bail of children arrested, custody when
they are not gracted bail, association with detained adults while in cus-
tady, conditions under which a parent or adule may attend court, and so
on. Olher matters dealt with in partl two include the constitution of the
iuveniles, method whereby children and young persons charged with of.
fences may be dealt with and the power to establish places of detention
for juveniles, Part three deals with probation officers. Part four deals with
approved institutions, while part five deals with fuveniles in need of care
and attention and provisions on situation when the parent or guardian is
unable to exercise control. Part six makes provision for the contribution

L] The Crimancl dmwds: Act, Chapber 77, Laws al b Tederation Mifgria, 1950, Secties 117
a =243
1% Alr VO i) gl Support for the Righes of 2 Child in Miperia. retrieved friom wiew vnenfad.
nesfarlicles on 1501172011
3¢
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or guardian to the maintenance of juvenile, while part seven,
s nine consider miscellaneous issues such as Lrading in children
e poesr 10 make regulations respectively,

W Sestember 2003, President Obasanjo signed the Childs Right Act
WA o Jaw, It was a revolutionary piece of legislation which sought
= sswert into law, the principles and guidelines espoused by the United
St and other international bodies, According to UNTCEF, "it domes-
s the obligations of the Convention on the Rights of the Child and
smsobidated all laws relating to children into one piece of legislation”"
e Act gives an exlensive coverage to the rights of a child. It virtually
sscsesalates the provisions in the CYPA. Some of its salient provisions
Jscmde prohibition of betrothal of a child, making taltoos or marks on
» cid female genital mutilation, forced labour, discrimination of any
e physical, mental, or emotional abuse.

e sative laws and customs which constitute part of the Nigerian legal
e are ot silent on the issue of childs rghls. Nigeria is a country of
gwe= 250 cthnde nationalities= . Each of these ethnic groups value chil-
e highly. Practices such as confinement after delivery, breast feeding,
—serving the child on the back and sleeping with the child are some of
S bealthy practices among various Nigerian cultures which respect the
=== of the child to good health. These rights are implemented through
wasions effective media, including social opprobrium, superstitious be-
et zsbout a defaulting mother or taboos, Lhe provisions of this system
sr= however subject to the standard test of natural justice, equity and good
comscience. These rights however, in most customs, are sex discriminato-
== For example, the male child is considered superior to and more valued
#an the female child for economic reasons and for the preservat:on of
ghe lineage®? .

Ssdamic law, a constituent of the Nigerian Customary law which is mostly

Again, & tustics Svevem oo Trisd {Editerial], (23011, Kossander 12) MEXT, retrleved fiom

311|:E'r|'_|'\'1.\3§||,|,u'..-: iy s E3TIL
i Cubrure nf MIgerial 020110, Retmeeved from bittps e wikipidis coprwikicDultare_of_Migeria on

141852000

B3 Bampghnsiz, 01 {ind |, {lnstoenary Lans Fractuces and Violenow A Womnrr The Fusilicn
Loder the F:@u]m ]_1“;_ 5:,'4-,';'51, melricer? franme b ||::-'.'-.-\.w.'.'.i.|:|'_-:h'_u:-p.ac.ﬁ-‘m',_,.:ld.n:h: an
1R 113017
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applicable to the northern states, equally has its comprehensive provi-
sions on rights of a child. Sheikh Al-Uthaimin" explained that children
are a trust on the necks of the parents and the parents will both be held
responsible for their children on the Day of judgment and are responsible
for their education, religious cultivation and etiquettes. He added that the
child in [slam has a right to life whether a boy or girl, and it i obligatory
for the parents to provide food, drink and clothing to sustain the body of
their children. These rights are perhaps summarized in the Covenant on
the Rights of the Child in Islam which is open to ratification by all Mem-
ber States of the Organization of the Lslamic Conference (OTC)

NTGERIAN NATIONL! Husdn BIGHTS CONMISSION JOURed

Generally the rights of the child are now more preserved in the Child
Rights Act of 2003. Akinlami* did a random breakdown of the provi-
sions of the Act

+ Provisions of freedom from discrimination on the grounds of belong-
ing to a particular community or ethnic group, place of origin, sex, reli-
gion, the circumstances of birth,

= It is stated categorically that the dignity of the child shall be respected
at all imes,

* Mo Nigerian child shall be subjected to physical, mental or emotional
injury, abuse or neglect, maltreatment, torture, inhuman or degrading
punishment, attacks on his/her honour or reputation,

+ Every Nigerian child is entitled to rest, leisure and enjoyment of the best
artainable state of physical, mental and spiritual health,

» Every government in Nigeria shall strive to reduce infant mortality rate,
provide medical and health care, adequate nutrition and safe drinking

14 Al-Lrhsyein, M5, 12008} Rights of Chibdren i J3lam and the Brokihilion of Abusing Childrin
SahiManhal, p L nerieved fram http.ftwww sl skmanhat cam! pdf Salfbankal_
RlghsOfChddren. pdf an 190 L1011

15 Covenaed an the Raghts of the Child, (2004), Amicle 22 (25 retreved From WA STan s i
LINN S P eTR

15 slzxnlasmi, T (2001, May 20), Child Rights Act {2003 A Random Breakdown of its Provisions
Rezzmesscayaniing, retrieved fram wirw. husinessdpyonlice om0 Snden phpfam

12135 pn LASLLIBT, 34
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= ETTOTIC and sanitized environments, combat diseases and malnn-
wmem. support and mobilize through local and community resaurces,
S dewslopment of primary health care for children,

« Psosmon for children in need of special protection measures {mentally,
semwcally challenged or street children): they are protected in a manner
s would enable them achieve their fullest, possible social integration
s moval development,

« Expectant and nursing mothers shall be catered for, and every parent or
gaasdian having legal custody of a child under the age of two years shall
ey its immunization against diseases, or face judicial penalties,

. Betrothal and marriage of children are prohibited,

- Making taltoos or marks, and female genital mutilation/cutting are
made punishable offences under the Act; and so also is the exposure to
sornographic materials, trafficking of children, use of narcotic drugs, or
e nse of children in any criminal activities, shduction and unlawful re-
moval or transfer from lawful custody, and employment of children as
domestic helps outside their own home or tamily environment,

« Child abduction and forced exploitative labour (which is not of a light
marure) or in an industrial undertaking are also stated to be offences. The
cxceptions to these provisions are where the child is employed by a family
member, in work that iz agricultural, horticultural or domestic in nature,
and if such a child is not required to carry or move anything heavy that
is likely to adversely affect its moral, mental, physical, spiritual or social
development well-being.

Several rights have been identified and discussed by many writers, A few
may be explored here as variously contained in the African Charter on
Human and Peoples’ Righrs, United Nations Convention on the Rights of
the Child, Charter on the Rights and Welfare of the Rights ol the African
Child, and CYPA' .

i Al Y0 L it
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i The Socio-Economie Life
The right to survival® | the right to health®® | the right to education® |
the right tw be protected from all form of economic exploitation®! | the
right to leisure, recreation and cultural activities® , and the right to spe-
cial measures of protection in case of handicap® . The rising cases of cor-
ruption by African leaders both within military and erstwhile conceived
sanilizing democratic regienes with a rich nation like Nigeria as a case in
point, means that the rights and future of children are endangered since
limited resources is invested in such ventures as education, better or ac-
cessible health care and employment,

ii. The Political Rights

The right to non-discrimination® | right to freedom of expression® |, the
right to freedom of thought, conscience, and religion™ , the right to free-
dom of association” , the right to be protected against torture™, the right
to be protected against harmful socio-cultural practices™ , the right ta be
protected in case of armed conflict® and the right to protection of pri-
vacy™ . Given the persistent problems of military dictatorship and utter
disregard for the democratic principles of freedom of speech, association,
thought and lair trials, one wonders how African states, that nonchalantly
vialate basic human rights, could adopt appropriate measures for the pro-
tection of its maltreated children.

iii. The Private or Personal Rights
lhe right tv a name and nationality™ , the right to a protected and united
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Sl | the right to parental care and protection™ | the right to proce-
e seotecting the best interests in case of adoption® , the right to be
secned against sexual exploitation™ , drug abuse™ | sole trickery and
e | and the right to fair trial and special condition of detention in
e of crime” . These rights appear feasible on paper bul how would they
B smplemented? For instance, how many children have access to educa-
e Bealth facilities and cven leisure especially when states are charged
wetth Seducing measures for endorsing and defending child welfare? What
Seewrs also constitute measures of appropriate welfare provision? It may
e cetmoed Lheretore, that when one considers the pmhlemr; of extreme
sty and dysfunctional democratic ideals impeding the advancement
o we Nigerian child, one may not be too hasty to condemn the gains of
Sl lshour as a survival strategy for some children who do not have the
e community or parents to rely on. With the preceding, it is evident
e “Nagerians have been paying lip service lo prevenlion of child abuse
W sopropriate prevention of child abuse should touch on the primary
e of complex political, economie, cultueal and social problems stimu-
Sy child abuse. When primary instead of secondary prevention meas-
== come to bear 1o the Nigerian environment, this should be heralded
B moreased education of the masses, political lobbying, formulation of
s Lewes and economic measures all targeted at protecting the Nigerian
it

i¥. Right against eruelty

Cases of cruelly abound in the Nigerian sociery. A child could be refused
3= meal for failing to Tun an errand or nol wnrk.ing o his pa.rents.’ Farm
w carry oul menial jobs. A child could be lacerated if he visited his di-
werced mother without his Lathers consent. Street hawking kids is a com-
mon sight in our socicty, [umping of unwanted babies at refuse dumps
o other odd places, killing of daughters in preference for male children.
These cases abound in the Nigerian sociely.

Article 1A

Aricle 19

hrtigde 24

rtide 27

Srinde 74

Artice 7%
Ariicle 17

a7



(I EEION  JONRE) I

il ae s W Se the beaders of tomorrow, Any society that turns s
S sy S e proper and sound upkeep of this segment of the
Sensty Seis cwstmg #n irresponsible and unproductive future leader
S B s oeas ae eee thet these practices arg rather on the incresse not-
WSt e myiad of both municipal and international Jegislation

mpmms il sbuse.

¥. Right to Life

e 1999 Constitution of the Federal Republic of Nigerla (as amended)
provides that "Every person has a right to life and no one shall be de.
prived intentionally of his life, save in execution of the sentence of 2 court
in respect of a criminal offence of which he has been found guilty Nige-
ria® . Life is considered precious and must be protected from any form
of violaticn even right from before birth, ‘The Criminal Code Act® and
the Penal Code® both prohibit abortion. One of the greatest challenges
facing this right in Nigeria is the area of child health, This is notwith.
standing the ratification of the major international treaties on the rights
of child and the enactment of & child-centered legislation in 2003 - the
Child Rights Act. Available data still paint a depressing picture, Accord-
ing'to the World Health Organisation (WHO), Nigeria is among the five
countrics that contribute o 50% of the annual global mortality among in-
tants and children under five vears of age, Worse still, Nigeria was among
12 countrics identified in a report by the African Development Bank as
regressing from and in danger of not meeting the 2015 M.D.Gs of reduc-
ing infant mortality by two thirds, Life expectancy, according to the Unit-
od Nations Organization (UNGYs 2010 report is now 48,4 in Nigeria®,

CAUSATIVE FACTORS OF CHILD ABUSE

rild has a very strong psychological effect on a child and reduc-

4l Lo3 Comstirutivn of the Federsl Republic of Keria (s amnerdad], Laws of the Federalan of
Migerin, 1000 5. 33,

4l Criminal Cnde Act. Chaptir 77, Laws of the Faderation Nigerla, 1990, S5 728230

2 The Penal Cade, Furleral Provisions Act, Chapeer 243 Laws of the Federation of Bligerie, 1990 55,
232wl 234

13 Nramuchi, 0 (2007, Dacesvbir 121 The Bight 1 Healts in Migerin Sucal &lence Research
Mt wipck, netrieved Insm Bipipanes, sarn.comisoll paners cim st as |_jl= 1523074 an
L1ELa g

44 Awduad, [0 2000, Wenoemibar 307, Lifke Expectancy in Mimeria Is Mo 45 4 Gears Sam LW

Tagerlan Rulletis; retricrd from hl:l.]:-:."-'lliHl.nuﬂbiﬂ-!l:lh;:ﬂu:."&[l]{l.'ll-'!-|1-."|.'l:rumpenl.nc:.'-ln-
igeria - ovie-4E-4yTs ﬂfﬂ-uc-:'-TurbaﬂébE"lﬂ:ﬂh' on 181170
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= e —weces of maximum activeness in social endeavors with his col-
e _ Tt Bas long lasting effect across multiple domain of functioning,
e = = the childhood but lasts into adultheod. Prominent forms of
Sl shese in Nigeria are child labour, child battery, child abandonment,
et meglect, teenage prostitution, forced marriage. Frequently, research-
= Buwe sevealed a relationship between most cases of child abuse and
wsmeric hardship, broken homes, postmodern cultural realitdes, tradi-
semalcustomary practices.

« Child Abuse and Economic Hardship

The sverage Nigerian suffers from poverty due to the harsh economy, the
smetry is facing. 'The sorry reality is that this state of atfairs is worsening
v the day with a succession of governments whose impact on the lives
o the people is hardly felt positively. The notion that hardship leads Lo
screase in child abuse is not new as scientific research and anecdotal re-
sorts have long shown a relationship® . The Los Angeles Times reporled
o= increases in child abuse and neglect during the recession in 1994 and
~sferred to a study in which a rise in abuse was documented after a hur-
—cane hit the Southeast and another involving increase in abuse during
military deployment® .

Historically, economic hardship has always corresponded with increases
in child abuse, observed Professor Carale Jenny, an expert in identify.
ing and treating victims of child abuse® . According to her, the increase
in economic hardship worsens cases of abuse as this markedly increases
the pressures on the families who transfer same to their children. Child
labour has been identified as a direct consequence of poverty* , This is
because, 2 child at work is an additional means of some income lor 2
poor family. Besides, for most children on the street, thelr only source of

Fatckus, ¥ W (2007, [hild Abese and the Educariona] Attainment of Secomdary Lchecd b
Jents in Seilence Subjects Journal of Rescarch In Matinnz] Tevelopment. 5.3, p

Lopez, |. 1 Sbady (2000 Sepbernber 159, 510 Hospaalh Child Abuse Ceses Rises with Sresalul
Times. Stamisnd-Frasniner, retrieved from  itpeshwanwstendand nelstoricar 2011 LW omudy
sk -hnspival - child - abesse-coses-rose-ateessful -dlmes an LU T an 130 1200L

47 I=id.

EH] Sharples, T (2002, Uecervber 1. boat Chikd Ahuse Goes Unnepurtesd, T, serrieved from
it e e com e/ el farticie i g e LBERES0, 00U w0t o 1371202011
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income is what they get from working™ .

* Child Abuse and Broken Homes

Studies have shown a significant relationship between child abuse and
broken homes. Broken homes can lead to child neglect which can lead to
physical neglect, emotional neglect or medical neglect, Tr has been shown
that a child is safest living with both biolagical parents that are married
and least sale when his mother is cohabiting with a man ather than her
husband™ , A child, in a broken home, will not receive as much emation-
al, psycholopical and financial support as a child in 4 settled home. Em-
ery* noted that neglected children, often, are more seriously disturhed
than abused children. The neglected child is treated more as if he were nol
there or as il has parents wished he were not there and this insidious fun-
damental rejection can inflict deep psychological wound® . Cranga et al #
did psychosocial analysis of antisocial behavior and concluded thal child
abuse which robs children of their happy childhood is contributing to the
growing number of vialent voung peaple who diminish the freedom Lo
live and walk aronnd safely in the society.

* €hild Abuse and Pestmodern Cultural

Realities

As part of the process of rapid demographic and socio-economic chan ge
due mainly to urbanization and modernization, patterns of lamily for-
mation and family life are continuing to undergo considerable charge,
altering the compaosition and structure of familics in our societies, More
prominent in urban areas is the rapid sppearance of nuclear family gys-
tem lacking the sense of cohesion of a typical extended African family,
It is nol as casy as In the past to provide children with the same amount
at care and attention they automatically receive in the cxtended tamily

i Shedes, ) Child Abase Praslice in Migesie resriceed fram hitp: drshalex babjiagiss comdho
sholex nan 130110200 L

| Bruarce, A L2000 Sioben Blomes and £ 35d Ay, Pabdstzn [oumne of Secis Sciemces 7. 1.
241 - 241

il Emery, B (19890 Abvwsed and Meglected Chiklren, Am peycha, 44 21-328

53 Fagoy, BT 10 The Child Advaee Crisis: Lhe Disin pratiom af Mazriage, Fouily sl the

Anserlean Ciemromity Tlersage Fensdstion Badsgrourder, 1115 Relricved from bt fvenen
seritage.arg searchtepaery —thercsild - thuse d oo oo L300 LAR03L
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ge=-=p. Modernization and urbanization directly cuts across ancestry
sased residence and mutwal social, spiritual and economic cooperation™,

& child growing vp in such homes must contend with their postmodern
culroral realities that predispose them to survive by figuring out answers
s their questions partly because their parents are too busy making a liv-
=g or are not together, as a couple. By extension, they must quickly un-
derstand the expectations of their reality and find a way to negotiale sur-
vzl These demands continue to malke life ditficult, breeding tension and
encertainties in them. This abuse may have far reaching effect than may
e ordinarily contemplated. This factor redefines the child’s interpretation
of life and he may begin to see life as unfair. This may trigger crimes and
socially unacceptable habits, and the list of possibilities is endless.

Modern civilization now advocates the involvement ol women in white-
collar jobs, Degbe observes that the involvement of more mothers in the
modern labour force deprives the family of the daily love and care so
aecessary for proper child rearing and development™ | This has greatly
stressed the attention the child could enjoy, Thus the child suffers neglect
and deprivation which are serions forms of abuse.

- €hild Abuse and Traditional/Customary

Practices

Childhood is that special period when a child is protected, preserved and
sheltered against the harsh realities of life™ , An ideal childhood is that
in which a child is free from want, worry, and is exposed to the cthics
decency and good behavior. In fraditional African belief, a child must be
respectful and know how to greet his elders.

It is sad to note that this definition may be hard for many African chil-
dren to accept especially since it suggests that childhood is 2 period of
innocence. The reality is that childhood is more than this. Put succinetly,

Dieghe, T L fd ) Alrics Family Srnciure, The Hild Fausdation, retmeved Bom
e e loefon i iwatec fuld 17 it om 1011201
= Ihd
57 Tentaa-Aphiw, ¥ 120090 African Child Heanng an e Diaspom: a Mother's Penapeiive Juurmal
af Pan Afckes Srodles, 3 (4], 0
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SBeec s not simply a utopian space separate from adult cares and
w1t is subject o the same historical shifts that shape all human ex-
pemences™ . A child in Africa is part of the obstacles that typify the family
Sie structure, It is & common knowledge that children, especially in the
rural part of Nigeria, travel several kilometers in the wee hours of the
morning to fetch water, firewood or run some other errands for the fam-
ily. He is expected to understand what the adult as well as the community
expects of him and is often required to compromise® |

Orther causal factors in connection with child abuze include illiteracy, in-
effective soclal services agencies, single parenting, etc.

ALMAIJIRI INSTITUTION

“A Jorlorn murmur of young voices echoes from a shack pieced togeth-
er from rusted corrugated iron. Inside, more than 50 children with torn
clothes and unwashed faces hunch over small wooden tablets or torp
scraps of paper with sections of the Ouran. Abave them stands a 20-year-
old with a small whip -- the children are here 1o memarize the Quran,
They are the almajiri. On the walls hang small bags with their few belong-
ings. In these dark, cramped conditions, the children must study, sleep
and eat”, captured Purefoy®

The word ‘almajir? is borrowed from Arabic for someonc whao leaves his
home in search of knowledge® | The ariginal word it originetes from is
‘almuhajiri’ (the emigrant), a term which came as = resull of prophet Mu-
hamemad’s (5.4. W) historic journey from Mecea to Medina with his com.-
panions in 622CE due to the persecution of the Meccan idolators® Today
in the Hausa Northern part of Nigeria, the term almajiti refers to anybody

=L Henry, LK (2011). Nigerla - The Morth and “The Alraiici Armageddon”: Engding Fendelism
throagh Fuducadian, retrieved fram btlpirhen ik 2002 wandpre ss conw 20) L s | 77
i -t alonajios- and-1 =r|-n-::ti-enn_‘ing-:|‘m.i.lim-1h:u_~“|--e-;]u.:.:r_.:ur.-' oo L4 DL

k] }Enﬂh-.l..gbmu; W SUETZ

=H Puresor € CH000, fanisre 71, Migerizy Alznajiri Children [earnamg o Lite of Proseerty amd
Viclenoe, O Wiodd, retriceed from gt arehe iz con. coen 3% (-0 I wyrldnigeriachil
drem sadicalization 1_religinus-violence- religivus. dashikano?_s=DM:WORLD un LD BN

A1 “The Alvajici Educatiom Foundation” petrievsd Irum twsri mss, st linsiiri sl oo L300 2420

&l Mubammed, A.$2011), The Alraiirts: Kigeria’s Child Reggers, reisieved freen hipa v sl
l.'-!.m:t'.lnnkun.i:l-:.:‘ﬂ-l"--"-m:ll.-r.ph|:-'|-.:ptinn-—¢mr_|_-:unten:&viru——lrtldﬂ&id::ml-'lu-:|.i:.1:|: TE-
Higrrias-chikl-beygars &cstid=1 i nimersihemnil=54 oo 14112011,
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$or assistance in the street or from house to house. 'The common
¢ tuese children are between seven and fifteen®® . These children are
w0 different forms of pressures, problems, job lack and hungee.
a== always ready to undertake any form of menial job, however de-

g i order to meet basic needs like food. In Kano alone, not less
1. & million almajiris walk the streets™.

S s 2n ancient tradition in which poor [amilies from rural areas
s West Africa send their children to a network of lslamic board-
s schools in the cities of northern Nigeria®™. An afternoon break sends
e cildren flooding the streets with small bowls to serap for food. Orver
e the system became overwhelmed, neglected and abused. As a resull
e word ‘almajirl’ came to connote street-children without any form of

gmental care,

T practice of begging, ironically, iz strongly condemned by Islamic
weschings except in special circumstances such as when a man suffers loss
o properiics i a dizaster, or a man has loaned much of his property far a
ssmmon good, such as bringing peace between two warring parties.

This class of people, which has been described as mendicant urchins™ |
sufiers a lot of deprivation. With thelr unkempl hair, dirty faces, blistered
Sps. tainted teeth, crusty skin, stinking bags and bare feer, they are dis-
snctive™ . Armed with plastic bowls, decorated with shabby attires and
congregated into small groups, they accost members of the public with
alluring songs and soliciting alms, They are common sights in the North-
ern states including Kano, Katsina, Kebbi, Niger, Gombe, Kaduna, Jos,
Sokoto. m:l:urding tiy the statistics of the j".-1i]1i5tr:.r of Education, 20095
. Kano state alone has about L6 million almajirls in some 26,000 ‘ma-
drasas’; Sokoto, Kaduna, Niger and Borno states are homes to about 1.1
million, 824,204, 580,000, and 389,000 almajiris respectively. In Northern

[had.

LIWICEE 2006 sizprrs

Brarefoy, U supra

Berry. L LUELLY Migeriz - The Mortk and “The Almatird- Armageddon™ Fitding, Femlsizm
thuroeaghy Bducation, il lnmm ke neyik 2 (09 wardpress comy 200 LA 7
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Nigeria alone they are estimated to be about 10 million,

Farcnts put their children in the school and abandon them hoping the
the sociely will cater for them. A typical day in an almajiri’s life starts wits
morning Quran recilation and memorization from the pre-dawn prayes
till around 7:30am. After this they disperse into the streets, local (hod par-
lours, mosques, motor parks, markets, residencies of wealthy persons and
sucial gatherings; begging. This is repeated thrice a day punctuated with
breaks at intervals for further lessons at intervals, After the day’s toil and
bustle, they finally retire to their dormitories for night lessons and sleep™

It is noteworthy that the almajiri system then has produced many schil-
ars and society leaders many of whom are embodiments of the pristing
sunnatic’ knowledge. With the passage of time however, the system dete-
riorated and became abused. Professor Idris A. Abdulgadir observed that
the current form and condition the almajiri svstem is uperating is not that
it started with. The system has been forced, espedally with the coming of
the British colonialists, o its present pitiful state™. He observed that i
Lthe FIFE-CI.'.'III'_'IJ].i.E] I'.ila‘_r'.‘i, the FI'IlP'.iJ.!'-i I:i\-'i:d with their parents for maoral up-
bringing and the schools were located within the immediate environment
where the people came from. He further observed that the management
of the school enjoyed the lnvolvement of the state, communities, the par-
cnts, the "Zakkah, "Wagl" and supplemented by the teachers and students
through farming. The failure of the almajiri systerm, according to him, was
accasioned by the British invasion of the region in which they killed most
of the emirs and deposed some and deliberately withdrew state funding
of the almajiri system, thus leading to the loss of fundamental control of
the systemn and its collapsc like a pack of cards,

TACKLING THE ALMAJIRI MENACE

It is agrecable that the system, as it is presently being practiced, seems
tor have ontlived its usefulness. Standards of living are very low, no zood

ol Rl
B AbduZiaden, A, 1 (20030 The Ameart System of Edeczzian In Nigiers Tuday, retrieved lnm
hiltpet e gamicvem Skl SO0 MEWSESS6 him oo 17017,2011
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and no governmental involvement as such. As a result, the sys-
% slowed to cater for itself, hence the resulting menace of about 10
street urchins constituting nuisance to the enviromment. Cne
et smagine 10 million medical doctors, engineers, pharmacists, etc
e Duranic knowledge acquired in a decent environment, The parents
# Sese children have abdicated their God-given responsibilities and al-
e these leaders of tomorrow to turn inte socially excluded bowl car-
e children. Not just the parents, the society and authorities alike share
= s conspiracy of silence over a social pmﬂ:lern which must not go
mmwrched

Theee 1= need for proper formalization of this almajirs system and inte-
gwoon of the school into the States basic education system with a view
w bringing together Islamic disciplines and conventional subjects, pro-
wisng dual language competency in English and Arabic and cultivating

s cabrure of learning cum moral decency. The system has been shown
= have enjoyed proper state’s presence in the pre-colonial era which ac-
somnted for its success for centuries, Government of the various Northern
wates may provide economic incentives to the teachers so that they do not
seve to depend on the children 1o beg for them to survive. Viewed from
e sconomic perspective, these millions of unemployable vouths whao of-
sen lack basic training or skills become potential barrow bovs and rather
than contribute to the economy, arc its liabilities.

The Nigerian government has made some input at some point at combat-
ing poverty generally. The question of sustainahility and ellecliveness of
such programs however makes a mockery of such efforts, ‘The establish-
ment of the National Poverty Eradication Programme (NAPEP) is an ex-
ample, Data has it that ever 25 billion naira from 2001 till 2010 has been
received by NAPEP for the Aght against poverty In Nigeria; unfortunately
the poverty level seems to be unresponsive to these windfall of resources
addressed for the fight™. Neither the almajiris nor other classes of poor
Nigerians living below poverty level have been elevated in their economic
conditions.

7t Apkaakons, T, O 30100, Toe leapact of Mational Poverty Ersdicatson Frugramme (KAREF]
cm Boosomie Developmeant of Higeria, relrisvd bras it Schitaasoeeoonisthlagapak
com 200 M Enpect-of- ol -preenive cradicarian heml on 18 TI2001.
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sovernment have been noticed recently at j
edocation into the Inainstream educationg] Y
0t recently commenced the building of alm

» 1S is besides the establishment of the Mati
Prohibition u!'H'aHi::L-.fng in Persons (NAPTIP) which
5 atlention to the Pupils” plight snd their dipe need for aid

e governments have made efforts at combating the mengee,
s=hlishment of the almajiri schools By the Kano and Sokoto slate gow
=mment is a plausible step towards salvaging the deplorable state of the
almajiri institution, Education i the backbone of Every soclety. Saidy™
argues however that rather than sat up special schools for them, the EOV-
ernment should open up moye classraoms to accommodate them for for-
mal education s that they have an even Playing field with the rest of the
citizens in their stafes. In addition trade schonls should be apened so that
the products of the System can be gainfully employed as useful citizens. It
s also plawsible to note thay mdividuals have been makin £ eflorts to ini-
ale refarins to the system. The Altnajiri Education Foun dation (ALEF) in
Sokato State, o hady founded by a product of the almajiri system jtulf
partners with Voluntary Services Overseas to fund the construction of
centre for the pupils™ |

Although laudable, these efforts have however proved to be insufficient
in alleviating the predicament of the almajiris, Most of these ciforts lack
the fundamental quality of sustainability and consistency. In 2010 [
Muazn Babangids of Niger State formed a committee to come up with g

that was the last ever heard of the report™ lhe Fedepyl rovernments
effort such as (ke Almaiiri Fducatiog Foundation Program s, at best, an

dtempt. There is vet to be vesults to indicate Ny significant success with
the attemnpt

T e o 3 . ot o : .
72 i3 Aninls Almairi Echinl Cowtracts i LY eabedl {2000, Oicsnhier 260 Leawdarshis, repsioved
Irni I;:!|::-'.-'-.-.1='.-.-.Itn:|n.---si-:.-_:u~,_¢-'ng-'.'a-c-:|i:'--a“ﬂﬁa'z-'.ll.'.'Ja'.l.'.lri.-'.{g__:-mnrdi_a.i.m-i;:_su.'lm-ﬂ rom
Praams 19 sranes Ml gy (i I P

73 iy, % 4 ¢2m I Uiighies V2L Atmgiri Schnuly or ql:‘ﬂ-'-'t":l'lllt'gﬁ. s IAFT L 2 oo, rervisveg
igeal] ||II;h.'-'di.;.:|f|il_'a.|.'D."l-'u:-:-ri:=-'.E‘l:ll LIv20821 bl Lovnlar,

7d [ Ih.'_'lllr_ej, A Samey
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SIONM AND RECOMMENDATIONS

s basic characteristics of the almajiri system of learning that
se=ested in order to sanitize the institution: the culture of itiner-
e art of begging with impunity. Tracing the historical anteced-
by Professor Tdris A. Abdulgadir, the almajici system was
stitution which took its sustenance from sources that ranged
government to the parents, The systematic disorganization ul the
wirh the British colonialism came like a scissors disconnecting the
% umbilical cord, and like a motherless baby, lefl to cater for it-

ion is a child of its society and deserves the sustenance efforts of
seey 1t Is suggested that more commitment be shown to the almajird
of child abuse with especial attention. It must be noted that there are
sent legislations catering for these growing millions roaming the
streets, Even thaugh a few exist at the moment™ there is need for
=ore legislative involvemnent at both federal and state level in solving

groblem.
s it is suggested that skills acquisition be promated side by side the al-

et svstem. 'This will remove them from street begging and equip them
we= <kills that will make them become employable citizens,

% = farther suggested thal the current efforts ol the governments in com-
sa=mg the menace should be taken more seriously. This must not be politi-
—==d if it s to achicve any far-reaching and meaningful success.

Covernment should set up a working wellare scheme that will take charge
of any cconomically challenged home in terms of ability to cater for their
children.

Primary and secondary school educaticn should be free and compulsory,
In addition, lslamic/quranic subjects should be incarporated into the reg.
wlar curriculum so that the itinerant quest for [slamic knowledge would be

i Eovears Sale cinacred & L in 20068 towants cradicaring the growing numbier of almafirls, See
Ahuhakar ML (3001, Mg I3 Haara bo Commrenes 1 Full Emplemestabon ol Almaiin’ Ley,
L Az, tebrizvad from batpe fallafrica, coonisnarias 20 LOEQE2Shrm ] an
|BS1193011
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CSORRVPTION AND GOOD GOVERMNANMNECE IN
WIGERIA

ABSTRACT

% & generally held view that corruption is one of the vicious socio-eco-
i and political epidemics in the country. Corrupt practice is so prev-
gt within and outside of the government circle such that Nigeria has
S christened one of the most corrupt nations in the world' . Corrup-
Se= thrives where there is no accountability and transparency. This paper
examines corruption, its effects on good governance and the implications
fr socio-economic wellbeing of the individual citizens, and economic
gowth and develepment of Nigeria as a nation,

e grtemipt to define some terms and examine the scope, nature and char-
seristics of corruption and the effects on good governance. We also con-
sder elements constitute ‘good povernance and its characteristics. Causes
of corruption and its overall effects on human rights and development are
wso examined, We also attempt to identify various ways and means by
which corruption has been fought in Nigeria through penal law, the en-
sctment of legal and the institutional framewarks like ICPC and EFCC. o
~urh the menace of corruption in Nigeria, which also seems to have failed
o address the issue of corruption. Based on the critical examination and
snalysis of the challenges posed by corruption in Nigeria, suggestions and
recominendations are made.

L I the ase of A% Undo Stte ¥, AG Feleraiion & Dirs, (2002148 3w LR TPT, 7320 at Sos, che L
earned Tudge  Justice Mohamived (20 lamented over the alarmizg e ol vorrapdie shee pit
Higeris it bad light s oo of the leadicg nasive in curcuptio globally
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It iz & notorious fact that coeruption is a worldwide and cross horder
fiction...* Itis a global phenomenon that cut across both developing
the developed world. The only different is the magnitude of the pra
which vary from nation to nation and from the various segments of
soclety. Thus, Gone were the days when corruption was exclusively
saur grape of the third world countries, Corruption has encapsulated
world like a tolzl eclipse leaving in its waves™

In Nigeria, corrupt practice is obnoxious as everybody, whether rich
poor, young or old, men or women, even the religious bodies” gets §
vilved in one form of corrupt practice or the other, because corruplion
1 game of chance and a quick means of enriching oneself illegally, It ha
calen deep into the fabric of the nation such that it has become a way
fife. In the celebrated case of AG Onda State vs. AG Federation & Ors,,
learned Justice Katsina-Alu says:

It is i lame argurent (o say that private individuals or persons do not cor
rupt officials or get ther to abuse their power. It is right that EVEFYOHE iR
volved in corript practices and abuse of power should be made fo face the
fw in aur effort to satisfy intemtion of the [framer of our constitution,®

The above dictum underscores the seriousness of the evil of cor
ruption and its devastating effects on  the larger society, espe-
cially, in relation to human rights and national development
There is need to wage 2 frontal war against all forms of corrup-
tion using not only the instrumentality of the law and the justice
delivery system. it requires in addition, the hands of every well mean-
ing Nigerians pul in place of authorities, the religious bodics, youths
and the civil society to say ‘2 big no' 1o corTupt practices in Nigeria

3 Al Bahaloda, *Trunspazence Tnday and Tomoermne”. Beitg an Addres deliversd on 3151507 i1
the ceemivn cf the Chairiman Guest Forzm of [SRC Alja 2007

1 AgDo. M. Crerypiion Bridging the Commuanicatian aned Collabarative Ciap bebwezn Miperian
Legislatures and Ini¢rnational Asticoemiplive Agencies. Published in ¥ogt Sate Law Toursal 2000

9 Al Dl Shrte V. Adr Federativn & l:}:s.il;.a:ﬂlj- TNWLE [PL 772 S0,
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ING, NATUVURE AND
CETERISTICS OF CORRUPTION

et an sasy task defining some terminologles; ‘corruption’ is one of
ssmcepts that is devoid of a single and widely acceptable delinition.
= no single comprehensive, universally accepted definition of cor
e Because the concept stirs up different emotions in different peo-
e Sepending on their perception and conception of corruption. How-
e we shall attemapt the various definitions offered by various authors,
~ Sesemanics and those offered by the statutory provisions. The purpose is
% Sawe Detter understanding of the scope, namre and the characteristics
W corruption and corrupt practices particularly, in Wigeria

Seccessive legislations have neither been able to give a comprehensive
deSmition of corruption. The Corrupt Practices Act of 1975, instead of
Semmimg corruption in section 30 simply enumerates the constituent cle-
of gratification, However, Section 2 of the Independence Corrupt
Seactice (ICP) Act® evasively defines corruption in the following phrasc
“Carruption includes bribery, frowd and other related offences”

This 18 hardly a definition as it only merely provides descriptive nature of
e subject matter withoul an in-depth definition.

The Black’s Law Dictionary defines corruption as:

The act of doing something with an intent to give some advantage friconsist-
ent with official duty and the rights of others; a fiduciarys or afficials wse of
a station or office fo procure some benefit either personally or for someone
else, contrary to the right of others™

This definition finds approval in the work of Guuld and Amaro-Reyes,
they define corruption as: “lhe use of public resources lor private gain.
It involves, but not limited b monetary benefit and material rewards oh-
tained by public officials and/or civil servants for private use during the
performance of their duties™

] ICH A 2000
5 Boan, & Gurer (54 s Edzion Bl
7 Cinddel, Th] and Amnase Heyes T Fflecis of Dctmp*.lun o Alinini rative Perfoenao. iy
trarkan fnem Develogang Couerrise ‘Washington DG (Wnrld Fank) 15968 Tor more
cihiritives of compdion, see Al Ak, Anb-Zorruptian Crikszdi in Migeria Facna (Sl Land
Az imew 2000 2t Li.
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Corruption is also defined as 'the use of power for profit, preferment, or |
prestige, or for the benefit of a group or class, in a way that constitutes
2 breach of law or of standards of high moral conduct™ | Similarty, the
Webster Dictionary” defines COrruption as s price, reward, gift or favous
bestowed or promised with a view to pervert judgment or corrupt the |
conduct especially of a person in a position of trust)

This definition is similar to that offered by Kong. He defines corruption
as “The extraction and acceptance of payment from Private entities (e
they individual citivens or businesses) by public oficials, and the private
misippropristion end abuse of public funds™®

Dey" also defines corruption as “any act undertaken with the deliberate
intent of deriving or CXtracting monetary or other benefits by enconrag-
ing or conniving at illegal activities”

Most of these definitions focus on bribery, whereby, public afficers using
their fiduciary position to offices ther oceupy 1o unjustly enrich them-
selves.

Some other definitions focus attentions on the nature and effects of cor
FUpCLon.

Friedrich observes thar:

Corruption can be said to exist whenever a power holder who is charged
wWilh doing certain things, ie, who s a responsible functionary or office-
holder, is by monetury or other rewsrds nol legally provided for. induced to
take actions which favour whoever provides the rewards angd thereby dpes
damage to the public interests 2

Here, corruption s defined in term af transaction or exchange between
Individuals who corrupt and the persons engaged in the corrupt practices,
From the various definitions attempted, although, the definitions may not
be explicit as to what constitutes corruplion or corrupt practice, never

e —

i The Dictniary of S ipd Scizmces 1569 nidz

k' Taird Iieroatioug] 1 3s0

L Kung. T Y. "Compivn and its Instiunal Fuundatives: The Expariency of Soasth Kares® [
Buiietia, vol. 7, Mo, 2, LARE. pdd

n g ZLE, “The Gerwesis ang apresd uf Eoomamic coiruptiom: A4 Micre-Theereti: Inbarprotation”

‘r'mr.'.1De'.~:I:||,:n:en|: 17[4): 1969, 500 - 5,
12 Frdedrich, . | “Political Pathadegy™ The Postical Duartety wol 57 18G5 T
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that bevond bribery and fraud, corruption and corrupt
more vices of cconomic and political related offences. It
up that corruption is the unlawtul use of one’s position or
sdvantages or gain inconsistent with that position in order
laid down regulation Lo the detriment of the larger society:

by nature ocours in the course of an individual carrying
Zutv or someone in 2 peculiar position that can be used for
gae=e or an officer using public office for his private gains.

E AND SCOPE OF CORRUPTION
or corTupt praclices cover a wide range, scope and is all per-
= nature. Firstly, most of the economic related crimes are backed
S corrupt practices, especially in government circles; chief among
are embezzlements, money laundering and misappropriation of
by persons in autherity, especially funds that are meant for pub-
% uries which have been diverted into private accounts and uses.
Bt 15 znother form of corrupt practice commuonly associated with of-
S work whether in public or private office or in business circles.
Saether common form af corruption in the context of Nigeria is nep-
e in relation to appointment, promotion, or award of contracts to
bsmen, [riends and associates. ‘These practices are widespread in the
seblic sector and private enterprises in violation of subsisting roles. Here
merits often give way to favouritism thereby jeopardising elfeclive and
eEcient performance, This also invariably has & negative impact on socio-
economic growth and development in Nigeria,
Another form of corruption is politically motivated wherehy there is cor-
rupt practice in election which may be characterised by massive rigging
which may often lead to violence and killing of opponents. This is very
dangerous with its attended risks of ushering bad leaders which often lead
tor bad governance” Corruption therefore, may involve bribery, nepo-
tism, political viokence and fraud (embezzlement, inflation of costs af
services, and forgery). It suffice to say, the use of the fiduciary positions

13 The Last geraeral doctian of 2020, althuugh, was characzzrised by irragularmics as widely igemad
i lizcal news pasers and varsns nlepeodens sodies oo momiloring insriutins ‘worth ot natiocal
] inbernatism level, Himowin, thee were ile or i semodize, The soomapd practiees oshenad
ir Lok od B lemsders riar alsn continye fo perjped i Corrupcion wits impumily
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By people in authorities to gain material wealth for their wwil advanta
olten make corruption a herculean task to tackle, 14

CEAUVSES OF CORRUPTION IN NIGERIA

Many reasons account for why corruption and corrupt_practices thrive
n Iigeria unabated, They can be dlassified under thres major categories
social, economic and political. The categories which are highly interwa-
ven and interrelated include-

» Greed, Poverty, Hliteracy,

» Inadequate infrastructure

« under-development, Unemplovment and population explosion

= Break down in norm, moral and value system or the general moral
decadence

« Lack of pofitical will, poor politica] leadership and bad political climate
» Lack of internal contral for effective enforcement of rufes and regula-
tions

» Lack of spirit of nationalism (collectivism) and ethnic pluralisms and
religious bigotry

» Lack of self cantrol

» Lack of respect for rules and regulations and inadequate penal sanction
Lack of or inadequate supervision of rules and regulations

Absence of social fustice and Poor family background

* lnternalisation of corrupt practices in Nigeria

» Modern technology-{computer crime both in the banking sectors and
other corporate organisation, povernement circles relating to white collars
crime, cyber/internet crime)”

The above lists which are by no means exbanstive are the COIMUTON Causes
and leatures of corruption in the Nigerian governance that make corrupt
pracrice problematic, thus, hampering effective prometion and protec-

4 Jbirt's cxse, cme af the formne ruling clates, s a classi sl mast recent example. Heme TECE did
izt omby divg wevaral o HERES 08 GO Rk practioes again hir beciuse e vz o pi ivileged
Ecwrssment afficial with snmunzsies Hi vs discarged and acquittad airly s be canc el of
the same o similer i ness ahro)

L5 Tharse Fators and siveral nfers bave hegn indicted by several aesliee like [ TR o B
s, Fsp ixlly thrse tactors covapiled Dr. Fhinsankzama L0 1 his ks Lane Cermupeinn aul
Other Eronomie: Crimes in Wigena: Problems and Sulusians, 1 hwese are rigrded as key and
strany, indicaters of causes of eorrupsion sl LU praclioss In Migeria
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rights, economic growth and national development,

and corrupt practices are characterised by the following:

of transparency and the rule of law in order to conceal illicit
and fllegitimate decisions;

of government funds through the inflation of costs for procure-
gervaces and projects;

celivery of services as money meant for such services are embez-
or imcompetent personnel are recruited to provide or deliver goods
amd wErees.

- wlasmes of poor power and water supplies, provisions and maintenance of
o roed network, peor education and health services

« Lows of revenues and loss of public trust and legitimacy by the govern-
-

« Imeguality in service delivery as service provision is influenced by either
iy to bribe or nepotism or clientele relationships with officials;

« Widening economic and political inequalities as these who are invalved
= corruption become richer and more powerful, without corresponding
productivity and at the expense of the fellow citizens ;

« Disincentives for investment and coonomic growth because it produces
additional unproductive costs

« High costs of doing business which may in lurn cause widespread poy-
erty and unemployment due to high prices of goods, low purchasing
sower resulting low capacity utilisation by producers and manufachurers
which in turn results to retrenchment and low employment generation;

« Political instability as different groups in society struggle Lo control state
power in order to ensure their corrupl enrichment and ability to dispense
patromages to their cronies, relatives and associates.,

« Political, ethno-religious and communal conllicts and violence are
largely due o corruption which flows from absence or inadeguate ac-
countability and transparency.

Corruption is an age long problem in Nigeria. Since the colonial adminis-
tration, governance in Nigeria continues to be characterised by the sbove
listed which constitute major socio-economic problems that is largely ac
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countable for bad governance in Nigeria* . We shall proceed to dis
the basic elements of goad governance,

ELEMEMYS OF coop GOVERMAMNCE
Governance may be generally described as management. Good gove
ance therefore means good management. ‘Good wovernance presupp
that there is also’ bad governance’ Generally, good management immo
the optimum maobilisation, combination and conrdination ol respurces
within an agency or society in order w sttain steady and efficient praduc.
tion of goods and delivery of serviee.

Like the concept ‘corruption’ the concept ‘Governance' has oo generally
acceptable definition. According to Hanngi, "Governance refers to the
structures and processes wherehy a social arganesation-from the family
corparate business to international institutions steers itsell, ranping from
centralised control to self-regulation’;!*

Krahmam defines governance as “The structupes and processes which en-
able a sel of public and private actors 1o coordinate their independent
needs and interests through the making and implementation of binding
policy decisions in the absence of 3 central political authorily’ Governance
Is also defined a5 “The manner in which power is exercised in the man-
agement of a country’s economic and social resources for development™
Muhiddin™ classifies Governance into the following categories: Politi.
cal gavernance, Administrative Eovernanice, Economic governance, Civie
governance and Systemic povernance.

I e Deonpnd Storey (15531 Report of the Cominizsion of lrspuriry Iniy e Advinisrarian uf e
Laguy Tenwe Council Fages: Cenernment Printer, wing T, W) I Micholsn (19560 Bepomof 16
Comivission of inguary Loty Hes Adsminessracs 12 of Ibaden Dostrict Counel, fadan: © SVEFMAIGH]
ul ¥resrain Rra].m

17 Cxgivgio, 2 Capactty Boilding aesl Enowlidge Maropemanc in Afriza: Coneepts, beages and
Implecariuns for WETT, A Dissessioe Mot Presented @ e Zemznar gn Dublcing Caparit v for the
Felation Sector in Alnc orfnieed b e Roval Murwaglis Ministry G forelgn Adais, the
“Workd Bank ard (he hitwegizn NETE Beferipes Crmspy Wica Fick Hutal, Hidmenked e, Cisla
Murway, T lober 005, 10014

i Hirygn, 1. ".'-.1Hj.i.|15 I -:hféc:'l,._':l‘_:.' Ghivarmance, in Hanggl, H and H. ‘Winkler feds, ), Tha!
kenges o Securicy Governange (Veslug . DCAF and L1, 2010 i

1% Whorld Bamk, Mangging Develapment: e Goveriisnge D mzngion | Werld Benk Pubicasion
19

n Anmed hibiddin “Remforcing Capasity bowands uildang e Capahle Stzze i Alred Lircept

Fagar for the Seventh Atricz Gavernance Furum FAGE VI o the theme Fulddmy; the Capahls
Shate i AFTicE (Chiagadresy, Farking Fasn, 74-20 Clezabes] 2007 (Faw Yoek: Feghniial Baxreai
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is concerned with the participation of the people in
processes that affect their lives and livelihood, Polit-
i« further described as relating to the issues of democra-
and participation, power sharing and the relationship
e instittions of governance, such as the legislature or local
e sxecutive and the judiciary, political parties and civil sociery

-Fﬂ'ﬂi!'_hl:-l!

governance deals with the implementation of the deci-
S cctablishment of the institutional framework for the efficient
fective implementation of public policies and the supply of the
wervices. Economic governance on the ather hand, relates to the
king processes, the eflicient allocation of economic resources
v promote growth and development, the creation of wealth, em-
equity and sustainable development.

governance refers Lo the working of the civil society, the relation-
setween the various voluntary and non-profit civil society arganiza
e such as NGOs, CBOs, and cultural, ethnic and religious organiza-
| Sems Systemic governance is responsible for the comvergence of all the
Seemains and processes of governance that brings together government
“emeral and local], private sector and civil society in an efficient, effective
e meaningful framework for efficient performance.

Toe classifications above suggest that governance is all encompassing. It
wpiee into account and consideration of every sphere of the life of its citi-
seary. The various classifications on the other hand, demonstrate that the
concept of governance is applicable to both governmental and non-gov-
. ernmental processes and activilies aimed at achieving specific objeclives.

CORE ELEMENTS OF GOOD CGOVERNAMNCE.

The United Nations Commission on Human Rights and United Mationy
Economic and Social Commission for Asia and Pacific in a resolution,
identify eight core elements of good governance They ate, transparency,
sccountability, participation, responsiveness, Consensuses, Effectiveness
and Efficiency, and Equity and the Rule of Law.

Transparency- Transparency simply means openness, It implies the
availability of clear rules and guidelines for actions and decisions in spe-
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wilic aspects of governance, which are scrupulously observed by eve
concerned. The principal goals and benefits of transparency are the
ettce sl explicit and publicised rules of action and the observance of
rules by those wha enfarce or apply them, and as a result, the absence
arbitrary exercise of power,

Accotntability- Accountability refers to holding officials respon
for their performancce and the use of authority and resources assigned
them to produce goods or deliver services. According to Schedler”!
“term ‘accountability’ expresses the continuing concern for checks an
oversight, for surveillance and institutional constraint on the exercige
power’

Participation- This implies the capacity and opporiunity of all sectors
society to be represented in the processes and institutions through whi
vital political and cconomic decisions are made.

Respunsivenves . Responsiveness refers to prompt, sensitive and em
thetic response by public officials and agencies to demands for poods

services by citizens, especially those in distress and vulnerable situations =
The term alsa refers to sensitivity to public sentiments and opinions on 2=
Isse. Nigerian government institutions and afficials are not known to he
generallv respansive to public opinions and interests

vinsensus Eiviented- In a democratic society or a society characterised
by g governance, policies and decisions are not imposed by the rulers.
O the cantrary, policy ideas and issues are subjected to extensive and
free public debates so as ta benefit from wide spectrum of opinions and
knowledpe that will lead 1o the production of more robust, relevant and
effective policies.

“tective and Ffficlent- Effective government refers to the capucity of the
relevant agencies to perfori the tasks assigned to them for the benefit

Sededles om0 i vpluslizng Acoountsa Gy en Daamand, 1, Fi Al {Eds.) ‘The Sedl-Testzamling
Sale = Fowser and Scciasinshility in e enmpcracias” § LYW
Lman® Sseomny Uommisgson <m Human H,|§h|-\. TETRCHS Basalation 3rHis4
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Ear instance, an effective povernment should be able to
wiecuate power supply for various uses by citizens al all times,
2y and safely; ensure access to shelter, adequate food and
Seaithcare, education, employment, assistance in times of dis-
geee=ct the rights and [reedoms of all cilizens, without discrimi-
= all times.

—sfers to the use of resources in the best way that minimizes
s and optimizes effectiveness on sustainable bases, Scientific
ical advancements as well as transparency can enhance ef-

and efficiency.
e ohstacles to effectiveness and efficiency of public institutions
are lack of transparency, exclusion, and corruption in the form
fraud and nepotism. Resources available for delivering services at
tevel are diverted through bribery and embezzlement, Contracts
to incompetent conlractors, and incompetent and inexperi-
sersans are appuinted to positions far which they are least suited,
—ore competent persons are excluded. These corrupt and nepofis-
e eactices affect Lhe effectiveness and eficiency of the Migerian public

NS

TauiTY, INCLUSIVENESS AND THE RULE OF
LAW.

S ity refers to faimess or justice, giving te everyone whatever is their
4o without discelmination.™ Government institutions and officials are
expected to be fair in their dealings with the citizens. Tnclusion or inclu-
\ weness refers to the participation or involverent of every group in the
society in decision-making,

in Nigeria, some groups and individuals are excluded from participation
o appointiment to positions for whick they are best suiled i major na-
sional institulions in pursuit of federal characters. Lhe question is, is it
possible to objectively achieve this su-call federal character with just and
fairness or without discrimination?

¥y RN A r-.'g_.’_-.-uuh'gs.lgu-.wumum."nn;. acomsgel Oicher 22, 2011
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Discrimination is the live experience of most Nigerians, in their
tacts with or empleyment in public institutions, This is an example
government that is ineffective In its enforcement of the provisions of
comatitution that protect citizens’ rights from exclusion, Corruption
discrimination can inhibit inclusion and equity:

Rule of law. Rule of law connetes several interrclated ideas such as
precepts of equality under law and equal protection by law as well as
hibition of arbitrary (unpredictable) exercise of pawer by the gove

and especially its coercive agencies (police and security services). Raz, g
Eoglish legal philosopher, proposed that the requirements of the ryle
law are that:

¢ All laws should be prospective, open and clear, relatively stable, gu
by open, stable, clear and general rules,

+ Independence of the judiciary must be guaranteed;

« The principle of natural justice must be observed;

« 'lhe courls should have review powers aver the implernentation of
other principles;

» The court should be easily accessible’ and the discretion of the cri
preventing agencies should not be allowed to perverl the law

These precepts constitute the doctrine uf rule of law. Huwever, in Ni
the precepts have been observed more in breach by successive
mients that is characterised by nepotism and coTrupt practices.

CORAUVPTION AND GOVERMAMNEE IN NIGE-
RIA

Chapters 1, 11 and IV of the Constitution of the Federal Republic of N
geria 1599 enjoin the povernments o guarantee the lollowing conditions

= Mational territorial boundary and integrity

« Popular sovereignty, security and welfare of the citizens

» Power-separation and power-sharing among organs and tiers of gov-
erniment

= Majority rule with the protection of the rights of minoritics (paolitical

] See W s erphassU R poverance kam, accevaed Ciuber 22, 20107
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and welfare for the citizenry

v and accountability through checks and balances and un-
mescures; limited government (including institutional and
=essurcs that defing and limit the powers of government)

s power through elections that s fair and free or devoid of

homan rights, equal protection and due process of Law.

sing the above provisions with the clements of good govern-
she state’s practices that are characterised by absolule corrupt
== the question is, has povernance im Nigeria been good or bad?
sther hand can we claim that there have been good or bad gov-
.= i Migeria since independence? These questions can only be an-
== in relation to the degree o which successive administrations in

smentry have performed the dulies assigned to them in the nations
esations in accordance with the prerequisites for good governance
Sscated above,

Wik uhserves that, there has been unevenness and decline in the
ity of governance in Nigeria since independence. He re-iterated that,
e independence in 1960 to late 19705, some measure of good govern-
ames existed in Nigeria and resulted in ‘functional and effective public
services; reasonably stable macrocconomic policies; functional socio-
economic tnfrastructure: high guality educational system, and responsive
and effective healthcare delivery system. However, the guality of govern-
ance has declined since the early 1980s resulling in mass poverty, endern-
i destructive corruption, high rates of unemployment; collapse of indus-
erial production sector; widespread violent conflicts (cthnic, religions,
communal and political), deterioration and inadequacy of infrastructure
(especially rail and road transportation, electricity); decay of educational
and healthcare institutions; brain draing high incidence and prevalence
of vielent and serions economic crimes; neglect of agriculture and rural
development, and decline in human development resources within the
public institutions, and lately the incidence of terrorisi, These conditinns

14 Albeitaika, KO “Good Gorermane s wnd ."..:;um'_;b'_h'_:,'m]‘\.'iy'ril‘ Fiper Prasented so0 Cuurse
]".I.rl'l.:LP.:m_tb ai e MW il Defense DUIEEI. l'|,|,|Ilih o 23ch Lerabec 200y, P2
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were the consequences of had governance. Thus the ingredicnts
benehts of good governance that cxisted in the first one and half.d
after independence have been steadily eroded by corrupt practices
replaced with bad governance during the past three decades®

WAR ACGAINST CORRUPTION IN NIGERIA.

Since independence, several efforts and measures have been advanced
comtrol for carrupt practices in Nigeria, Successive povernments in §
gerla since 1975 have introduced different anti-corruption medsures
addition Lo several dozens of elaborate laws, institutions and Propra
to control coreuption. For example, Murtala - Obasanjo dizmissed
sands of officers in the nation's public service; Established the Co
Practices Investigation Bureaw; Enacted the Corrupt Practices
(1975), repealed in 197%, Shagari regime introduced National Ethi
Revolution Programme, (1979-1983), Eahari milita by regime introdu
the War against Indiscipline Programme. 1984 - 83) The National
entation Movement was introduced by Babangida military regime. A
cha military regime launched War dgainst Indiscipline and Corrup
(WAIC). Similarly, one of the cardinal campaign promises and polics
pronouncement of the former President of Nigeria, Olusegun Obasanis
alsor canvassed for war against corruption and corrupt practices, whick
gave birth to Independence Corrupt Practice Commission (ICPC) and
the Economic and Financial Crime Commission (EFCCY a5 anti-corrup-
lion agencies.

In spite of these and all other propagandas, o wruption and corrupt prac-
fices comtinue to thrive unabated in Nigeria,

Below also are some of the existing provisions or stalutes which gither
had been reinforced, re-enacted or established as new arders promul gat-
ed with ar without institutional framawnrks directly or by interence, for
preventing, controlling and putting in checks the COrrupt practices in the
country. They include:

6 el 4 lenika o po
plr Aleika. E1* Cosrugion and Lonrrupe Frocs e Tmpects i Goed Ginsoreanios and Tnipdaca
Fians for Bational Develagimen: Baing 4 paper Fresentiz ot a theee Doy Warksbap crganieel
bry \friiom Develapinent Stadiasl ADSC) Centre for the Semior Officals Iruzrs he Ol § Prsralenm)
Sectorat Mugget Horel Uracko Ahujet-25 Maich 2003
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Practices Act 1975
‘= Code of Conduct Burcau and Tribunal Act™
e Public Complaint Act™ :

‘S Failed Banks (Recovery of Debts) Financial Malpractices in
Bamis AT

% 18 of 1994 (repealed).

5 Advance Fee Fraud and Other Related Offences Act No. 13
of 1995.

T8 Foreign Exchange (Monitoring and Miscellaneous Provi
ssom) Act No. 17 of 1935

The Corrupt Practices and Othes Related Oflences Act 200K

The Economic and Other Financial Crimes Act 2004, (EFCC)
Independent Corrupt Practices and Other Related Ofences Com
mission
e above dre various anti-graft provisions m Nigeria cstablished al vart-
= points and different times 1o combat corrupt practices, yet, corrup-
s comtinues to thrive with impunity with no remedy i si whi. The ques-
S 5, in spite of above various legislative efforts and the propagandas by
e government itself, why does corruption and coreupt practices remain
& Berculean task to control?

Im = study of this nature, it s often not possible to find answers or solution
ws all the corrupt practices in Nigeria, However, part of the problems of
corruplion in Nigeria can be rraced to lack of the independence of both
the legal and institutional frameworks for controlling, preventing and the
votal eradication af corruption and cotrupt practices in Wigeria, Also the
independence of the judiciary is greatly undermined fu curb Lhe excess of
corruption in Nigeria, Closely sssoctated with the above factors is the lack
of political will and the greed of the politicians which greatly undermine

—_——
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the effective and efficient perlormances of the various mechanisms
i place to check corruption in Nigerin. For example, the political pla
accused of corruption are the same groups of people o prom ulzate
graft laws and the institutional tramoeworks for fighting curTuption, i
the same body responsible for appointing the officers for enforcing
anti-gralt faws like the EFCE, TCPC and the like; it is the same palii
bodies that are responsible for controlling the judiciary. Thus, assumi
there are genuine findings or sulutions CONCErning corrupt practices §
Nigeria with elaborate recommendations, to who shall recommendati
be directed? Who are at liberty to implement? It is still the same polit
accolades whose personal interests are higher above the interest of
general populace, Hence, solutions to corruption are likely to contings
to be illusions in Migeria until the civil sociery can find the right palitice
climates which also require secking external international governmentsl
agencies and other relevant NGOs™ to address the issues of COTruplion.
i1 Wigerla,

All hape 1s not lost; ather nations with similar culture and history of
torTuption akin to Nigeria have tackled corruption frontally with high
measure of success™ It is therefore necessary for the Nigerian govern.
mnent fo rise above its present status as the leading nation in cOrruption
and corrupt practices, to avail itself 1o the varions opportunities from the
other developing countries like Hong Kong, Botswana, Malaysia and host
of athers to combat corruption for the averall economic growth and na-
tional development in order to meet the global minimum standard of 3
zero tolerance of corruplion

GLOBAL WAR AGAINSY CORRUPTION,
Growing concern ahout carruption as an international problem has been
on the increase since the 19805 and 19990s, Corruplion has continued ta

a3 Bovards have shown that Hong Kong was BILCE kot OFTUE s Migeria. Bowever, thy bast: i of
Fomp; Kemg and it Cunstrturion gave.its deei-Coevistive Conenission i=axmue sipportaml
FHuIng wWith most of it vl -seeprants recrnited end tained e the UE Pilive foroes 1 be
able s fight corruption Squarviy in the: voambrs

EL See Maleysion Aesi-Cormaztion Commision unwet wikipedic copwlasimlyrsian vessed
April B 202 A b Conoplzon Apries LAY U sl d. poef AN 38 pdf. Sacalsa
Maleysisg Ancliawrraphon Apencies 2008, wonen: foam. 2 cbe wwnchankuf Batswana etqges |
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5t international tersaing. As a Tesult, a number of le-
o normative instruments and international anti-corrup-
*2ve heen developed in response to corruption. The legal
o be classified into three major categories. They include:-

Legal Instruments: These are certain concreie requirements

that are of legal obligations binding on state parties to the
comcerned in international law;

e legal instruments: These include instraments that are legal

et not legally binding on parties.

- instruments that sct standards that are not legal In nature,

 the allocation of resources to combat corruption. Some of

3 enits and agencies are as listed below:

Simsed Nations Convention against Corruption”

LUssied Nation Convention against Transnational Organised Crime

The United Nation Tnlernational Code of Conduct for Public Of-
of 1996.

The United Nation Declaration against Corruption and Fribery in

wonal Commercial Transactions of 1996,

The Anti-corruption Agencies include;

. Umited Nations Office on Drugs and Crime (UNODC).

e UNODC is the midwife of the UN Convention agrainst Transnational
Organised Crime. The Convention is intended 4s a blue print for coun-
s b0 effectively track down international criminal organisations, elimi-
se “safe havens”, protect wilnesses and block money laundering, State
Sarties are enjoined to take measures to fight transnational crimes. These
| seures include the enactment of legislation againsl domestic criminal
. Sences in order to combat the problem, the adaption of new framework
for mutual legal assistance, extradition, law. enforcement, cooperation,
s=chnical assistance and training.

il The World Bank
The World Bank also promotes good governance and has supported the

T Fovvemiins 2002, 2 von lerence wos nrganized i Abufa Nigesia ca mmplemening toe United
Makjon o a'n.y.mn.':t'.rnmlmt-:mllflr[:an'.zrd Crime And Vs Preascol

by
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anti-corruption war globallv. The Warld Bank has repearedly
TCPC singe its inception particularly in the areq af reseqpch and
It sponsored a cermuption survey in Nigeria and, international
ETICES 00 corruption in Ethiopia and Lome. [ogo™

Ihrough proper channel our legislatures can key into these oppg
& enhance human de velopment and capacity building.

1L The United Nation Development Frogrammes (UNDP)

The UNDP readily avails its Expertise and resources to anti-cor
agencies and instimntion in the area of training, research and provi
working tonls,

Orther relevant regional based documents ap anti-corruption inclyde

-Economic Co-operation and Develapment [OECD)

DECD was set up in 1997 1 Coumbat bribery of Foreign Public 0
in International g usiness Transaction, There was réecommendation I.'.IT'
QECD Council on the Tax Deductibil ity of Brihes ﬂfFDTE:ign Officials

“Council of Europe Instruments and Documents
(a] Criminal Law Convention on Corruplion of 1998
B} Civil Law Convention on Corruption of 1999
) Model Cade of Conduct of Public Officials of 2000

~The Organisation of America States (AS)

3. Inter-America Convention Bainst Corruption.

Other internations] dgencies that the Nigerian Govern ment do collabg

Tite with from tme to tme include:

[} Ihe United States A gency for International Development
(LUSATDY

{i)  The Department for [nternational Devel opment {DEFTD);

i) The Nationa] Center for State Courts (NCSS):

V) Transparency International (T3,

(¥) LS Justice Departiment:

di Al &kn, ann Llurrupiion Copsads g Higeia Bedune: Sai Land AsEniabes 00y | bl g
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Gesesllschaft fue Tachnisch Zusammenarbeit (GTL)"
-
% D¥fice on Crime Control,

e international organizations although are not formally set
iy for anti corruption crusade, but as a resall of the multi-
and hydra-headed nature of corruption and its impact on
both nationally and at international level. These agencies
ed and provided one form of assistance or the other to the
government through its agencies such as TCPC and EFCC over

noting that the various Conventions, Ingtruments and Docu-
ered ahove are veritable sources of Anti-corruption legislation
= international level They can be used as comparative study to our
! legislations for in-depth study, analysis and adoption where neces
s with a view to strengthening our domestic Anti-corruption laws,
e various Conventions and Protocol against corruption particulatly the
S ered Nation Convention against Corruption (UNCAC) can only be-
e effective ar have the force of law if enacted into law by the Matiomal
usembily. However, discrepancies and loopholes in domestic laws dar not
sedp matters, For example by virtue of section 12 {1) No Lreaty between
= Federation and other country can have force of law in Nigeria except
sach treaty is first enacted into law by the MNational Assembly” * This wllen
3 herculean task to so do as there is lack of political will on the part o
e political leaders and the politicians who are oreedily pursuing their
own selfish interests.

Our legislature can no longer fold arms and warch while the country is
continually plunged into the disarray of corruplion unbridled. Therefore
there is the need for the legislature to study and analyse the various Con

venlions, and various anti-graft provisions of other natiens especially,
modus operandi of those anti-corruption agencies, with a view of offet-
ing the legislative back bane for a credible, sustainable and effective war
against corruption in Nigeria. The emphasis here is on the dire need for

w The (3TE Fae husng working vo sadiclal Inbagrity prosiess in Migao with Tapee Fdn and Docoa
an Tiliw Srdras.
1 14 Loowsibaicn FRE
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multilateral approach through international conperalion, like the
LCAC, However, Cooperation and collahoration in this war Against
ruption must start from home as the saying goes, ‘charity begins at b
ifwe are to achieve meaninglul result.

The reception of technical assistances will greatly enhance the o
retice and institutional capabilities and responses of vur legislators 1o

that technical assistance was a cTosscutting issue that requires impl
tation. The various Internatiopal A nti-Corruption Agencies ldenti
and highlighted in this paper may be willing and able to render assist
and capacity building of the EFCE, [ope and other relevant anti-
ruption agencies. Bul there munst he transparency in public communi
tion, and mechanisms to give the Assemiblics broad, straightforward
timely access to information.

of assets acquired with the Proceeds of corruption, This is not an easy lagk
for reasons that are obvious, because, corruption also adversely affects the
economy of the receiving nation, Also, it requires the willingness and the
woaperation of the home government of the corrupt officers.

Special efforts are needed therefore 1o avercome legal abstacles belween
reqquesting and requested sraes. L will nvolve amending the loopholes
geed by diserepanciesin e legal system. The advanced economics
also need to have an attituding and behavioural change towards the feel-
ing and sentiments of the victim states that gpe mainly of the third world
stack,

It is sad to note that currently, there is no functional regional anti-cor-
tuption Instrument in Africa as vhtained iy ather continents for effective
control and prevention of corruption in the African region. This mleans
that the fight against corTuption has nol received the NEeCessary support
and push regionally in Alrica, The Alrica Union must as a matter of e
Eency come up with Instruments on corruption becanse of the Lransna-
tional nature of corruption.
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recognised that corruption is one of the major impediments
Y, d.:w.-elﬂpmem, promotion and protection of bnrman righ[s1
geeernance; securily, safety and peace in the country, No statement
the ills of cormuption more than the view of their Lordship in the
AL Ondoe State vs. AG Federation and 35 Ors,™ Ogwuegbu 5.0
“Corrupt practice and abuse of power can, if not checked threaten the
seder and good government of the Federation or any part thereo]”

Losdship also quoted copiously from the preamble to Chief Afe Ba-
4= brief at page 338 that: “If these were the only consequences of cor-
it would not have been so threatenang. The deadly threat is the effect
e e sconomy of the counitry with the attendant inflation and lack of con-
e o the monetary and fiscal policies of the government”

U the other hand, Justice Mohammed (J5C) had this to say: “The disas-
s comseguence of the evil practice of corrupfion has taken this nafio
s the list of the most corrupt nation gn earth™ "

= his inaugural speech on 29th May, 1999 and in 2000 respectively, Mr.
Fresident Olusegun Obasanjo (the former Head of State) spoke on the
evil of cormuption when he stated thus: “with corruption, there can B o
sustatnable development, no political stability. By breeding and feeding on
mefficiency, corrupdion mvariably sirangles the spstem of social organiza-
sion, In fact, corvuption is the antitheses of development and progress™'

There is lack of concerns and abscnce of responsive governance, account-
abilily, equity, inclusiveness and observance of the rule of law as evidence
of good governance. For example, "Ghana- must-go’ bags are now synony-
mous with the mace as the symbol of legislarive authority. It is sad to note
that the government that is strugpling (o pay N 18, 000 as minmmum wage
and also a government that could deny its citizenry the new year day cel-
chration by removing luel subsidy in order to revamp ils economic, can
e

40 thid &r 347,
41 Thas was an 15t Jung, 2002 during the stgring of the 1CPC Sill ines 1aas
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=St 4 spprove for the members of House of Rep, 2 whooping amg
& SRS Sien per anum whereby, each member is 1o go home wi
v 2s & special quarterly allocation or allowance which i
% e Sor oversight functions. The “Nation News Papers’ recorded
e gmarterly allowance used to be N1Smillion which amaounts to &
scresse The Nation News” reiterates that this is jusl ome of the numer
o slowances enjoved by the Member of the House of Rep and Senatory
=part from their salaries,

Other henefits and allowances approved by the Revenue Mobilisation AL
location and Fiscal Commission (RMAFC) are salaries, vebicles Fitat -
mance. entertdinment, utilitice, Congl ttuency Allowances, vehicle o, :iz.ez}
fovr and estacode. Only last year, the sarme Howuse requested for Camry cars
Jfur itz 360 members for o VErSight funclions costing a total of N2, 5hillion +

The Honourable members of National House of Assembly and the House
of Reps must be held politically accountable and this requires that the
civil society must checkimate the members with regards to the business of
the legislature and the comduct of it individual members.

The evils of corruption are in exhaustive as many writers have contributed
on this score, especially; if we translate those Points as enumerated under
the sub-title -‘characteristics of cormuption’ above.,

The impacts of corruption on econarmic Erowrth and national develop-
ment are legions and enormous.™ Suffice to say that both the givers and
receivers of bribes at the end of the day are worse off, Because, carription
and corrupt praclices deprive the general populace- the citizens of their
rights (o the common goods, needs and seTvices, peace and tranquilities,
protection of lives and property, equily and equality, justice and fairmess
and a host of other fealures of good governance for which the execution-

ers of eorruplion and corrupt practices are not generally exempred.

e .
12 The Mation af Sui dhay 28 s 3002 e
41 Bt Al LB, Corvuptiom an the Rack Abuga {fosdm Fuldishing Housed 2008 at a1

FI. Ehwmankana, T, Law Laerupting wed ther Ecunomie Crmes ia Migeita Tudiny
Mew World Publishers, ) 3002 ar u=- 142,
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2 Jeaf from the traditional recommendations for control

especizlly by liberal political economy ldeologists™ , which

- culture of accountability, including parliamentary

ment expendilures;

v accountability, and pood governance;

=eward for public officials.

: control and judicial system,

Semall government that is not involved in the ownership, control
wemenit of economic enterprises, inl order to reduce the scale of

- — s control that may be corruptly appropriated. The logic is

—ament entails both concentration of respurces as wecll as low

y 2ad accountability. Thus small government reduces resources

martunity for cormuption.

e committee with aversight functions aver TCPC musl guarantee

guotect the independence of the commission by ensuring that the

_ionis allocation in the Appropriation Bill is passed untouched.

e challenge of governance in the country requires that all patriotic

. must unite to address, evolve, defend and cantin ually strengthen

» e of government that guarantees peace and security Miperians

st rise and defend their rights to good and democratic gOVErnance as

el 2 their rights to human security® , They must resist and stop the use

o state power to defend the security of the lord and seefs of the ruling

sligarchy.

4 Government must ¢reate an enabling environment for economic

§ gowth an equitable distribution of its benefits, promotion of universal
eccess o education, health and social services; encourages and promotes
feedom of expression, information, association, and participation; in-

- mi

[ —
e The: idenlopival ere as anumeritad prulicanr Alzmika iothe paper it esamnitedd al 1 e Bigeriz Wil
Lolbege
& Flurreai secustty will ensail in (x] scomermi 1erms jub Lrrabon 10 prodes s amemploymeni,
poverty redution, pedining wide iprequilfiies, privonlng industrial produsiviey, eSiciera i und exuily i e
i of sr=cvanc es sl ddlsbriotiven of Tesalicg hensfzs; enhancimg sreesinle doveralizarinn, el ks s
irapriaitonal trade, humnen capeel devckipment al scientan pehincbogical develapmesd; {14 pelitical feras
[promaating sacal acs] clficacious silimenskap thmuigh the gosranbee ul par Veipazion. incsive guvsntance,
and prrreraily sl democrals goveenance, sthar than linsited capitaliandnee marke: droven libemal des-
racy with its dallowness of emphase o Gaearaliaen and formal aquality ral e than subslanbive Squaicl
and ) ol al seoees CpuaTanteeng Pusan Tgas, aniversa; sccass i (i culbaral ssivreific and tecknnlagical
syt and develnpient (i) fned secoricy, (0 husalthy zere, amil éafeey znd secoriee,
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= R resourres development. deals swiftly and eﬂim-iw}y
SSSERERE ensures politica| continuily apd

“cour of corruption iy, the Nationg) Assembly and Howses of Asser
the State are most :J'Esll.[rhing-

who contrgl the eConomic and Political systepm. of the LNy some
who are alsn syndicates iy COTEUDE practices. The GUEStion is where dq
#0 from heres
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10M

wyres musl be proactive in the ongoing war against cOrTup-

i of other anti-corruption agencles al international level most

o zssist the legislatures in strengthening the toles they play in

ol 1o the fight against corruption. These include areas such as

scv and accountability in Government, and specific areas, such

lation and adoption of independent anti-cerruption policy

- 10 total eradication of corrupt practices in Nigeria. Also, the
wudent. multi-partisan oversight of anti-corruption ellorts must
ot sustain a delicate balance between concern for @ corruption-
sty and respect for human rights and the tule of law, Here, it
~ the cooperation and collaborative efforts of the Nigerian G-
— with the various anti corruption agencies globally.

corruption is an ill wind that docs nobody no-good. 1L requires
| cooperation and approach for the fight against the scourge to
smingful, Migeria is again al crosstoads, with a window of oppor-
o o follow the path of good governance and accountability in order
. ncio-sconomic and political development and human security
v. The areas of mulually heneficial collaboration between Nige-
egislators and their foreign collaborations are in-exhaustive, and we
st more refreshing research on corruplion for further public educa-

and enlightenment,
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E: THE CASE FOR REDEFINITION
AMY IN HNIGERIA FOR NIGERI-

ABSTRACTY

= Nigeria is a highly esteemed institution and its outcome
= of utmost Importance not just for the pacties invalved, but
<o, for the progressive advancement of the sociery. One is
from its present structure is the cullurally entrenched effect

structure which is incompatible with monogamy as known
western world, The reinforcement of patriarchal structure in Ni-
wnds to exclude women and girls from optimally participating i,
camtributing to positive societal growth as this attitude appears 1o
carelessness by men in marriages. While this structure is com-
4 with polygyny and therefore expected and prepared for, by the

involved, it is incompatible with monogamy, invariably result-
s = a dysfunctional sociery. Studies have been conducted by various
esers on polygyny and its relationship with divorce, economic power,
Ssempowerment and political complexity etc, This paper takes a closer
Lk at the inter-weh of culture, marriages and in eifective legal [rame-
ek on development and women empowerment i Nigeria. The author
peerved a continuing dilution of monegamy with traditional marriage
= family customs making it a distinctively Nigerian cross-breed and a
departure {rom the norm, The departure accurs with dire consequences
ior the woman and child, functional marriage and family life and sugges-
sions are made for all 1o fleusish. Aside from personal ohservations and
experiences, this work has referred to sociological research and data from
five related works, Hitun, M. & Weldon, 5, (201 1) Aluko, M. & Aransiola
I, ((2003]) Gage-Brandon, A, {1992}, Peters, D, (1998) and Rahmatian, A
(1996)
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instability Anong other sulcones, Slemming from differences in b
socia] tXperience, cTOss-cultural inflyenge and relatiye gengraph;

cation, diffepen Sucieties evglye Peculiar marriage angd family py
sometimes that grp 4 bybrid of the pure’ and tommen type,

b, is to state the obvious, dymami, and diversg jn Structure, fipn

of social welfape schemes, and gy the male 3 fajlype wbinitio bocagse of
Lhe Customary Squivalent that gre Potentially Polvgamons, 4 factor thay
Makes MANOEAMY and jpe slatutory enablement, for the male an aljen o).
ture” This faciar Combined wigh 5 Steeped patriarcha) Structure hag Jog

AN el

1 A Bahmagiag “Teridn iy W Melarringn i Migerian Family Lones: e Ml far Ko and thy
Beleviney: of phe Tanzanjay Expetisn,y Internationg .y, nal af [ gy, ¥ any the Famaily 1,
PR
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marriage institutional and heterosexual relationships legal
=t frameworks in chaos,

sesearch work engages the marriage institution in Nigeria,
wariant and statutory enablement which governs all mo-
iages, whether conducted by a goverrunent agency or a li-
- -rsud.'. as a church and the consequent disorderliness created
of cﬂ'urrsb}r women to survive in the harsh environment of the
sructure. ‘The paper identifies the cultural terrain of negative
of masculinity underlying patriarchal structure, a setting that
mdonment il society is to develop positively. To this end it dis-
mrachi custom also known as ‘woman to woman’ marriage an
of patriarchalism In some parts of the country under the subtitle
sacal issues. It further examines the place of divorce and its legis-
ork in the light of the larger goal of sociery for the well being
e85 of the woman in economic and political equations.’

sgamy has been so weakened by our local customs and traditions
pch 50 that it is a law widely obeved in breach withoul any sanction
“ew must either be reviewed to accord with reality or otherwise en-
zs il is. To walch the practice drift into anarchy withoul action is
recklessness. uncertainty, confusion and normlessness. The pur-
of this article is to stimulate active discussion on this subject with a
ultimately to retaining and enforcing or redefining the meaning of
- menogamy in the Nigerian context.

Agminst this background this paper is divided into four parts, Part I is
o= the role of patriarchal structure on the subject of monogamy and its
Seleterious effect on women and general advancement of the society. Part
i1 s an account of the apparent outnumbering of men by women in the
Sght of the cultural, religivus and socio economic setting of he country.
Part [T is an analysis of the legal framework for marriages and the tension
erising from plurality of laws. It examines the socio-ethical dimensions of

1 Cin This paind the view expressed by Presdend Oharsa an bebal? of the GF sameit foc e Tear,
held in Camp Devid, that weenin emposeoment sbonld be on che front barner s i1 has boen
ubsezved that taey conld be wery useful in coesiions of internazivnal and natbonal securiiy 1lu
Uitenis anrtmige athir ameae is 2 welcoms develapment.
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the subject, encompassing the quest for marriage under the Act
ather forms of marriages such as heterosexual marriages and the
marriage under customary law, the lalter an offshoot ol patriarc
Part IV is on the resultant socio ethical issues arising. The paper con
with suggestions and recommendations for future policy directives,

BEFINITION OF TERMS

Monogamy: Monogamy is the union of one man with one woman
exclusion of all others. It usually would be sacramental ar civil M
amy always makes room for divorce although in most cases divorcs
be difficult to obtain, In monogamy, divorce is equally available to
partiners. There have been suggestions for its extension to cover the
al une woman to ansther woman in cultures which practice woman
wonan marriage such as the Nuer people of South Africa. This cu
alse exists in some Ibo speaking parts of Nigeria discussed below, Fe
female marrage is done to keep property withina family that has no
It is not a form of lesbianism.

Polygamy: This is an umbrella name for polygyny and pelyandry
cavers marriages by & man to many women or 8 woman to many men
Canada, polvgamy is a criminal ollense.

Polyandry: This is the marriage between a woman and many men, It
mean different things at different times, Thus it could mean that that
worman marries several brothers, of whom only the oldest is the o
lather of her children, or it can mean that she mareies several unrel
men whe all enjov equal rights,

Polygyny: Polygyny which means long-term simullancous unions
tween one man and multiple wives is legal in some countries today,
lact, polygyny was accepted in the great majority of traditional hum
societies before the rise of state institutions. Even in officially polygymous
seecietios most men have anly one wife at & time,

Group marviage: This may be the accidental outgrowth of polygamous
Praciices or a conscious deliberale experiment, Group marriage has al.
ways been rare,
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INING THE ROLE OF
IARCHAL STRUETURE
s and power in Nigerla, as in many parts of Africa remain a

—snnot be ignored as the result is exclusion of 4 large popula-
e country constituted by women and girls particularly from self
smsrion and participation in positive societal growth, The case of
+ Mojekwu affords one a clear picture of how far patriarchalism
4 Atsenuwa notes, ©..also given their size in the population, we
=ed to ignore womens needs if we aim to have a just society as
we 2im to optimise society’s human resources for sustainable de-
_no form of development {whether economic or social) takes
human intervention, Where the potential of half of the hu-
o1 is not optimised in any society, overall development is

soriptures not note that man was made to dominate the world and
—eation the woman being a mere helpmate in this master plani™ In
~ & it not in fact the case with every society that the man is more
—ally endowed in strength than the female and is ianately endowed
e qualifications for dominance- for is might not right? Were the
+ Law making machineries not established and their institutions peo-
=ainky by men? But the question that always emerges is what male
~ance has contributed to any given society in terms of progress - n-
ozl empowerment, advancement and civilisation *

4 wssory and research demonstrated that male dominance invariably pro-
Beces positive outcomes for humanity or specific societies, there wiruld

he no objection or quarrel with women subjugated Lo males. In
wuch of Furope and North America, family laws were historically patri-

—————
¥ Mimpeiern v, Majaleau [19%7] 7 WWLR 285, 304 - N5
s 2 Alsenuwa ‘ConsHitiealian and Legs! Feminism: Stepping Stanes or Impedimi=its an the

Loeg Boed 1 leeedom for Migerian ‘Women?* baiden Prodessor [adevels & kande blemoril
Lectirs | Migeran Institane of Advanced Lopral Stwdies Q3% LOCINT G
1 % Hlors A Space her Femunism m Telsimic Law? A Thearereel Explaraton of llamic Remomnism
{20809 el frearnal blarduhs University Elecireos: loummal ofLaw 17135 1
Y irrueneee "Clofmliaad Wirsd, Sex Trafficking 1o Woaim and Children’ (20060] daw foarnzd
pdurdoch Uniseraity Electronie Jou sl of Law T (1 Eanis, T 2 'Lahuwirs Duzgane kee m
African Fitan-asd Fiesian' [20117 12 (4] African Stosdies Unarteriy 89

8l
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wchal” But writing to her husband John Adam, months to the
of the United States Constitution Abigail noted,

& e mew Code of laws which | suppase will be necessary for you o

womien than your ancestors, Do not Put unlimited powers in the b
husbands, Remember all men would be tyrants if they could, If pargs
care and altention is not paid to the ladies, we are determined ta fo
rebellion and will not hoid ourselyes botnd by any laws in which we
N0 VOICE oF tepresentation. That your sex is rrerturally tyrannical s q |
thoroughly established as to admit af mo dispute.

These words have a special ressmance for the situation in Migeria
the vutcome of male dominance and patriarchal structure has been
negative, reflected in underdevelopment, greed, primitive accumul
sexual harassment/intimidation, and violence, These ills even cxtend

regrettably reinforcing the belief in voodoo, with its dire COILSECE
fur viclims.® One rescarch finding o enduring patriarchal stractyse
its attendant discrimination against women indicted Nigeria along
Algeria, Bangladesh, Fgypt, Iran, Jordan, Malaysia, Pakistan, Saud
Bia and lsrael as countries with the lowest score on discriminatory
Against womern." ‘The authors also note quite correctly, . These restr
tioms are consequential for more than womers autonomy and digni
as they have broader inplications. Societies that subordinate wotnen
more likely to be authoritarian, and their populations poor, uneducat
unhealthy, and demographically imbalanced, with high rates of pop
tion growth™* This is the main abjection to patriarchal structuce,

T M 1icun & 3 Weldan Ponscr, Religinn, and Wimen's Rights: A Comporative Anelyns af Fadly

Land (2015 74 (13 Inilianz Izl of CGldbal 1 gl Budies 45, 4 Franze Adams Faonziaar Lag
tezs of kahn Adams and His Wil

B L Frances-Adams Frmiliar 1y jers o Juhn Adams and His Wig, Abigall Achimes, dicring the Rev
lutian {Heme Yok, Vintage Prew 18785 M Schineir The Eeuntial Hisborizal Writizgs (Fewr Tork,
Vincage Pregs 19731 3

9 dufeean Traional Reeliginn ix stabic and has Barely svnlvl, wich the rasuly rhas sach mirncitigs
25 hizingn sacrifive remain gt ol b religion. Moy religies while starring il with nue free
Al hurait sycrifiee or the atler shed this farsm v wenrahip as IE s Decaiie clsar il hursen
SALFIlCE was b varlaec with civilisapian and the rroe wieshin of 4 living (2ol |hat dres ngt
delight i noe has any godis in Bl i nf; or deznking

] M Hitup & S Weldne ibd, 15R: wee 2l

n Hewun, M. & Wekdon, & ikid 128
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Serdination resonales in the nature and consequences of

. more than half the Wigerian population, by popular
« ssid that for every Nigerian son there is born at least four
mare. The probable reason for this seeming statistical imbal-
presently highlighted. Of these women, the society expects
& them to get married or be married to a man, the marriage,
s with & status and validity as an awtonomous heing.” Yet
_ e will remain unmarried in Nigeria in the light of several
ctuding the effect of the following variables; education of fie-
residence etc, which have brought about changed patterns of
.« for marriage between the sexes.” While there is no formal
for being unmarticd in Southern Nigeria, yet the status attracts
Soems of ndignily ranging from denial of residential accommo-
+ diverse lorms of indignity and discriminatory practices. Cinly
one State, married off a hundred women in one fell swoup. While
oo is undoubtedly a great event, its present structure in Migeria
o5 male dominance and dishonesty in personal relationships to
Seeriment of women's right to self determination and emancipation,
il be explained below, this situation has been largely compounded
p the advent of Christianity coupled with colonisation. a combination
\wach produces a serious chash of culture in Nigeria, as in many Adrican
wntries, between the received way of life and Lhe people’s existing cul-

4

A Adseguwa Tonstietinnalism end Legal Fonsinlsos: Slepping sonss ur Irnpedimnezds an 1he
Lonp Rrad to frved orn for Nagerip Weeen!” goo 1. 4 see alsu WM Cinwaza Cohebrztion:
smman digeiy wnd ane aspad oF gandar insend ity (20100 1447 The Internarinnel Jourcal of
[iama:n Kights, 64— 634

A Giage Dranchon “The Pobvgyny — ivnnce Rsatianship: & Cast Srudy of Migera (19502 3 (20
Sevarnal of Marriage amd Farnlhy 285, 137 1. La Saha Tonereieas the pand Yol 7100 Ha 1602
Aril Toh 2052 s puncang cum 8

14 My women il remain in onbappy marrisges thiar bave o disarce, Vary meacntly a yoang
wormae whiose prarerts Tad dice il in thelr poves i 500 Ber o fELmIng (2 e cpzalby young bt abo
v husbamil was evectnaily willad allegriy by bim. [e v it po b ot anly @ graduabe bt alie o pashon
sap Wipgsa: Dovere [ aw and Prai: ainong Muslizns PIEA 100066 of 21 March 2006 (publabed by Tnuml-
grative: and Refupee Heard of Caraday see fur Upenda, L 3mmdapilo Megotialing Law end Coslom: fudacial
Figcerine and Womers Troperty Bights in Hgandd [2002] 1AL 1 Seuth Aleica, AGH] Barnders “Towancs
Peapies Philososy of Law' [LABSE] DAL 28, 12 wheie Hacders s, . To cumeticsss matbers, » treied s
developed amieg the peoply, nolbly o o of marrizgrs of “edding” Eurapean law Ly wscomary Lns,
azch brive held 4 by Fesing and applicahle acoomdmy oo clroamalanes.
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There can be no doube, that there is a relationship between the
velopment of the nation and the Ni gerian woman’s perperual stru
A place in a man’s house rather than a definitive aspiration for self
Lo, self determination and emancipation, leaving the man with as
nipotent perception of himself and an inclination to channel the
male energies towards excesses, domination authoritarianism, One
ther outcome of the patriarchal structure is polygyny.® It appears
this outcome is also unfortunate as polygyny diminishes the self
and dignity of & woman, if not the parties.”® In Shahmaz v Rizwan'
| thought that from historical evidence the institution rang more like
cubinage or slavery" In a sociological study on polygmy in con
rary Migeria, the authors found,

“Some of the advantages af polygamy to wien include, extensive procr
sexual satisfaction and gratification. while majority of the respondesits
lieved that polvgyny has no advantage for the women, On the other
the disadvantages of polygyny as identified by the respondents irclude
tafeure death, spiritual and physical attacks and fncessant quarrelling
bickering in the hormes. Tt is also clear from the findings that majority of
respondents no longer favouratbly disposed towards the practice of po
Thus, majority of the women both in monogamous and poly-gynous
tings want a total eradication of the practice while Meajority of their
counterparts advocated for legislation against palygyrmy ™

Nwogugu nates,

Ire any discussion of reform of family law, the question of the cultural back
grovund of the country will invariably arise, Nigeria hus been a conservative
society, clinging as much as possible to the past...., While it will be inap-
propriate, af fhis point, to argue that our values have been Eriropeanised

15 [ Peters ‘Ferndnisen and the (stinnios of Polvgemv: 4 Forward-Licking Approeic 485 Migs
Tan Curmnt Zegal Proddems {1945 1998] |
L M Atukn & [ Araomoly "Peplis Perceptzon of Fulygyoy In Comiemporary Tines i Krgeria’ &

ehiraipulugist, 5030 170 - L4 (2003); 4 Gage-Bradan The Pulygyny - Trvarce 2eali mship: A
Casze Study af Bigarie' (19931 %4 (2 Journe of Marmnage and Famy 265

17 [1964] 2 AL £ 0903
15 [EY6&] 2 ALl TR 9u3 596
1w M aluks % | &rensiule 'Peopds Fezeption of F'nl:.-_g!.:u'!.'l.l:l'.f-:'mh.:ummr!.- Tiimea m Migerta’ as

abiay, [79, LUS {2003] see alsa Habimssiza, &, “Lerisinstion of Marriagr iz Migarian Family
Laws: Tl Mewd for Seform and the Relovarer uf the Tanmnian Exparlena’ abuve ninte 7, 251
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s that Nigeria is no longer an [sland shorn of foreign -
gmently, conduct whicl in times past were reparded as unac-
cvem @ taboo have today become the norm. Being part of the
Nigerians will increasingly seek to examine solutions to fam-
adopted in other countries within and outside Africa. We can
e comtent to remain isolated in an era of increasing interrelation
o and the world™,

| structure has assumed some starting presumptions is
by the fact that every marriage in Nigeria i potentially po-
Rahmatian who has also noted that no modern legislation will
solygamy, puts it in this way in noting the criticisms against the
Matrimonial Causes Act, 1970; “Many remarks have been made
w subject, Some, though, are rather astonishing.” To wit;
srounds of divorce should reflect African traditional views thal
scdultery can he a ground of divorce if done by 2 woman, it should
0 for 3 man.
—arriage in Africa s for the purposes of procreatior and il a married
fails to deliver an this term of the contract, this should be a valid
for divorce under the MCA
sartling presumptions and paradoses surrounding patriarchalism in
ia is aptly depicted by these lines in the draft reform Bill for Re-
Srmed Marriage Act by the Nigerian Law Reform Commission.

Sguny: The draft Bill does not comtain any provision for the offence of
Ssgamy as does the current Marriage Act This is becawse the Cormission
emsiders il a bad poficy to leave on the stiatufe book a serious crimme which
bes existed for over sixty years, which is committed in large numbers edch
wear by people tn high places and low, and in respect of which there has nev-
o been a conviction. Such @ law makes @ mockery of the legal system and
sericds to create the impression that laws can be broken with impunity. The
draft Bill, however, does not seek to legalise bigamy. Bigamoits marriages are
cill viudl aned void; children of such marriages are still ilegitimate, 1t is anly

—

3 E T Mwogge “Whet Hext in Migerian Family Line?' [2006] ? MLALS Fogriders’ Dy Lecture [hoge:
jien Insetune ol Afveeced Legal Shudoes 2006 7

11 4 Bezhrmalian e mane |, 2903 Tomess b noed Pl the pransoter ol besmemees as o greumil ol

divare e 15 female, Bakrmetan ciicg, B Cheandiae A Lecode of thr Baie mnntal Camses Av, 1S
Migerizn Curre) Law Revizw (1962 1 000) 5
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the offence of Pgamy thas i sought fo be @bolished =

has since not seen the lighy of day; the offence of bigammy being stil] 4
af all marriage Statytes 2

Women cap only be effectively Integrated ing, soclety if there jg 5
ducive environmen, for the realisation of their innate Polential as
tonomous beings. I such an ENVITOnMment js Donexistent, attempti
enhance womesy stalus is pointlegs, given that mep have had all the
vantages and remain more empowerpd, qualified, available, and wifk

Terns home and doey nothing else while the Eirls and theip muthers re.
turn to the kitchen ang enerally tend to the b, e and affairs of the Men,

the patriarch, i DALY parts of Nigeria, only the males can Inherit, Mosp
im;.mﬂanli}r. the ownership of wealth ie often linked with Political satyg,

b4 Law Refony Migerinn | oy Reform Comnmasson Newl of Dace mbyer IWEU At 18 (2l Tepeaied
ol 2 of the samy, FeArh
23 Areitloteg by (30 230 L, O
4 M..’uu!u.h'u&'r.ﬁ.mn:mu Pepplag Parcipdion af Polrminy i Caiban Tinieg iy Niuryy
Anthropakegiy IV nabe Uik T Pysagy “Feminism und e [msfintinn ™ Polimamy aboe nise 15
BE
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belding a large chunk of the economic power af the na-
sam politics is stiff with intrigues, barbarism and violence.”
s only men can dare venture into the terrains leaving oul
of a vast number of very educated and capable women
shat respectable women could take part in politics is thus
- |

imvariably reinforces Nigerian society’s predilection [or fa-
children which is reflected in male economic power, inher-
succession rights.” In these elrcumstances it is therefore not
20 understand the main reason for the explosion of womens
i Nigeria. Each wifc desires to have several sons; only one
+ soon meet with some tragedy and she would be left with no
S must have several, In the search of a son, she may bear many
sometimes as many as eight. When a wife fails in this enter-
e husband may quickly take another wife - whoe may also fail to
desired son, Indeed when a woman delivers a child Lhe first ques-
& often on the sex of the child, Thus the accepted 'slang’ is lo enguire
she delivered Mr. “Sought After’; the man boastfully speaking
= male prowess if she bears a son. Regrettably though, the maternity
often prove a disappointment for the men who have noted that in
v such wards, of, ten deliveries eight would be females.

Christianity has had no positive impact on this matter and men even
end church services with multiple wives while those in the Catholic
Church simply change or convert to other denominations or the matter is

seaply kept secret, Only very few people bother to go through the process
+ divorce for reasons which will soon emerge. The clash of cultures be

-

= [ ¢ amgihell Migera: Mancing on the Brmk (W17 hew York: Bowmam & Linlefidd Publishers,
Inc.k B CUArsh ‘fobm Campbell, ¥igea: Dancing o the Beinkl {20115 L2 (4] Afrivan Sudses
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comes evident in that, while Western cultures which the average Ni
identifies with, are steeped in individualism as an inherent right ¢
with it the right of every individual to self determination, exten
eveln Lo some animals, Nigeria continues to pride herself in a conse
culture which is in many respects anti progress and development

iIil LEGAL FRAMEWORK FOR MARRIA
AND THE TENSION CREATED BY

PLURALITY OF LAWS
a) Marriages under the Act and Helerogeneons Customary
Marriapes

Scholars have noted thal Nigeria despite, the adoption of some E
ways of life, remains steeped in polygyny." Thus Marriage in Nigeri
hydra event, usually coming legitimately in four Lo five packages for
marriage celebration. There will usually be customary law marr fage wh
encompasses a customary law engagement and marriage, a statutory
which is a State registration cum marriage package usually too pre
by a formal Western type engagement, and finally a church wedding
of these ceremonies have crucial societal importance and by the rec
promulgated Evidence Act, 2011 legislative and judicial recognition
jected however, to the Marsiage Act. the provisions of which are disc
brelow.

A typical Southern ar Northern Christian Nigerian woman would
all five events prelude to heing a wife. Typically. no Nigerian is an
can Traditionalist in religious terms, evervane is an apparent Christian

28 E Leadike: "Trends of Tuman Bight= l_al||p-aj|’l_|1 in __.:|:|11|1:r Lo’ Liniwnrse: i T_,ws ll:nug'nml
Lecture Serles 2011 | Uiversiiy uf Lagas Press 120h Dectone 2001 deiverad 20767 72017} 25
wate Lo brtter v an thie provguects ol advamcemend for wocsst of the thicd werdd, ¥ Held
Locke e Koebsert Mogick! {1980] Sockl Srcarch 160, 190
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st are African ‘Iraditionalist in reality. Nigerian Mos-
Seen stated above practice polygyny, so are the recognised
senalist.

amity requires one man to be Lhe husband of one wife, and
e 1o like the idea of belng identified with Christianity or
Soctrines, particularly becaunse Christianity is a slatus confer-
the Christian formal marriages is very appealing to the
* & also possesses the unigue feature of allowing the adherents,
the power to Intimidate others with holiness and virtuous-
wsing the same to exclude so many as for instance denounc
2= witches, demonic or immoral”?! In the circumstandes every
wants to have a Statutory type wedding, but mare so because usu-
harches require a Statutory one as condition precedent for the
+ The role of a statutory marriage n this scheme is very crucial
based on sheer ignorance or superstition. A statulory marriage
<ome form of security on a married woman in a country where
succession Is rare and most men die intestate with their estate
mainly according to Very unfavourable customary laws ex-
they conducted a statutory marciage. The so called security in itself,
soon find out is also a myth on the desth of the man in the face
srong patriarchal structure that allows rmiale relations to disinherit the
wean and her children despite the statutory marriage.™

—wever, in reality the real marriage recognising cerefmony is Lhe tradi-
wonal customary one 45 mosL Migerians in realily more readily connect
weh the African Traditional Religion than the received religions. As has
seen rightly noted in a different context, "Properly speaking Migeria is
—ot 2 secular state; Migeria is a multi —religions country. Wi have African
sraditional religion practitioners; in fact, they are mare because all of us
in a way relate with (17 Indeed, where 2 person carries out gither the

—————————
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Christian or Statutory marriage without the customary ome it is
as thouph the person has never married in society even when it
valid State recognition by registration. I is now no longer unusual
foreigners adoened with the Nigerian regalia to marry Nigerian
cither in their countries when familics agree, and wsually this is
or head down to Nigeria to perform the rites. Now, while all m
under customary law are recognised by the people and sanctioned
law, with ar without a statutory variant, many do not {ake any o
the sanction of the law on bigamy; if in breach of an existing st
“NE d man marries ugain under customary law.* It is againsl this
drop that the tension of plurality of laws becomes evident. A man
married his first wife in hiz vouth, usually will keep mistresses or
45 many wives as he pleases as he gets older and presumably richer,

tative law and custom. The Slatutory wife usually does nothing
death of the man

Although the received English laws and culture is fashionable 4
the elite class, capped by the predominant Christian population in
South, the tenets of Christianity have not eliminsted the hasic

need for companionship and so men and women continge the sea

the fulfilment of this need accepting in many cases, not what is hest
what is available ¥

Thus as has been earlier noted, that polygyoy or at least the ides of
ygyny is the norm in Nigeria, rather than the exceplion is now nog
bateable. 7 This iz also evinced by the fact that althuugh there had
been a law on bigamy in Migeria by section 370 of the Criminal Code &
(which its very expunction from the current revised Criminal Cade

“leriivmation o Marripe in Migzriea Famuily Laws: Thie Fazd i Zefarm snd B Helevano: of che 7
Experiens’ [erieitional Jirnal of Law, Palicy aod the Farmiby 10, {L2us], 280, 204
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ed. This <ol be faurel in sntie parts af Bzl Sare of Migerin such as i

azd the Instinmion uf Poly e, A Furward-Laookzng Approach’ s tbove Dhrodifie, shewe code 29403 & B



2 snd proposal for its expunction by the Law Reform
the Family Law Statutes, is a clear indication of the
sciety on the subject], no woman affected by the myriad
—wwion and children born out of wedleck to Nigerian mar-
ssated any suit against any of the men prior to his de-
s only known Nigerian case on the subject involved an
* 1t must be noted that, while the offence of biganyy may
panged from the Criminal Code Act it is well and strong in
et and the Matrimonial Canses Act.

il Causes Act, 1970 governs statutory marriages the pro-
wiich by sections 27, 33, 35, 39 (1) and 58 jointly make It an
sarry howsoever once married under the Act with a sanction,

imprisonment,”

%5 of the Marriage Act, on the other hand, is 3 re-enactment of
sons of the former Criminal Code Act and makes it an offence

by five years,” Sections 46 and 47 on the other hand attempts
Sirectly simultaneous marriages to different people under the
customary law, Thus section 46 provides “whuever contracts
2 under the provisions of this Act, or any modification or re-
it thereof, being at the same me married in accordance with
sary law to any person ather than the person with whom such mar-
i contracted, shall be liable to imprisonment for five years”. Section

hadema !'.'[urquil w CHuekemi Hl.rl{l.l_ix PR TR uu_-.-u;-:'u":-td. Ard Marc L9846, 'H:!j'l
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s of right with the Statulory wife only merely sometimes informed
for dating by married e, the Nigerian married man 15 more a
in the relationship terrain thay, the single man, recklessly dating
of all ages openly and withoyt sanctions, Indeed, (he younger the g
the more attractive because of the myth that virginity and youth

ter rather than the sanction of the law. Curbing the menace through
has failed woefully. In Kuforiii & Anor,v. VYR (Migeria Ltd )¢ | O
I5C stated that bigarmy was a dead lotter law, even though *in our Se
book!# Nwogug, a distinguished male family law Frofessor, expres
—

L3, O the geaeral arjrsar yf the iegal prociss in Wigesiy e ¥ Chambaje: "Thy Retrat of the [ ega
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on the subject, "Should the offence of bigamy be re-
L A positive answer should be given because it reflects
L and legal framework. Once a man is given the freedom
e monogamous o the polygamous union at will and ir-
feelings of his partner, we would have undermined our
Wt is required is the cultivation of strict obedience to and
o the law. There is a role for education and enlightenment
= their legal rights”*

emstom (Daughters / Widows Retention)

sz= long custom of the Igbo speaking people of Nigeria by
translation, a person establishes his lineage by succes-
the term is used in reference to difficult situations where
= mot in the patural course of events and something further
Zone for the lineage to spring into being. It is now judicially
E wOIED to Woman rarriape

custom of the people of Eastern Nigerla extends to other Ibo
of the country such as those trom the current Delta State
125 genesis is traceable to cultural efforts aimed at ameliorating
o the dominant patriarchal structure of the society and its evo-
 mecher source is effort at ameliorating the harsh consequences
who either fail to have male children or any children at all
such eventuality, ber deceased husband’s property would wsu-
gabbed’ by his brothers and family.¥ By and large the custom
év aided in cushioning the physical and emotional pain suffered
ct=d on this class of women ranging from physical molestation to
v of all sorts such as becoming ‘the village witch!

pattern is that by a woeman who is either unable to have a child
gr to have Lhe much sought after male child to have a young girl

Ty or ke provizicne of the Matrimonial Causes Aot S Dhecause il Sepn mentiozed it =
s sacerrdby and mest imprctaily, i o ool malter o many womenan] she dedch ol
! e distributivn ol his extabe, See sechons 27, 33, 35 and 39 1] oi Lhe Malrmecial Caoses Act,

Swmgegy, above mone 20, 22

- Seewr aln ils eynivalent amungst tee Moer people of inuth Afrkcs nefermed b in the udgeneent of
. i J0 fie ot o, kgl | 19904] 8 BUWLE Spe 2e) 300,334
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married in her behalf for the purpose of realising the ohjective of hs
male child As has been earlier noted, the pattern of population in 4
especially in the areas under consideration naturally shows, wome

number men. Women will sametimes have as many as eight to tem
dren in scarch of a male child. Men, sometimes marry as many g
wives simultaneously all in séarch of a male child. ﬂllhuugh, sCiena
since demonstrated that the man is the carrier of the chromosom
determines sex of children and net the woman, the ignorance pers:
scope and breath.® ‘Thus there arc cases where despite taking as m:
three wives all three wives rein in a blessed harvest of all females,
happens next can only best be imagined,
The other widely practised version is when a patriarch himself sllow
own daughter to stay back in the family with the objective of produc
male child by 2 consort who becomes by the tenets of the custom a &
of the patriarch, As sometimes happens, the daughter may never prog
such a male child, Another pattern is for a widow to have children thre
the same process. Now the manifestations of this variant can somets
turn out much like the powerful presumption of mardage raised in =
tion to children. Thus here, where a family sends away a widow with
a male child without returning the bride price and the widow has
while in Diaspora) by the tenets of the custom, the son remains a chilé
her late husband, who if he has property is succeeded by that son.

As time evolved, the custom extended to cater for the woman who k
son and the son died. She then marries a woman who bears children
the name of the son all in an effort to fall in line of succession. Second
t have the protection which eventually a son would give her in a socke
where barrenness or only female children is sure to make the wornas
witch sooner or later. The custom has a further angle by which even whe
the matriarch of only female children passes on, the female children
enjoined 1o marry a woman who would uphold the lineage of the des
worman in her husband’s name, Such is the extensive nature of the nrach
custom spanging all memorable generations back by popular versions
into Biblical days,

18 For laller details of the amsbis of this custom see, the judlgements of Miki Tobi 104, and Cfa
gunu LE A in Muooekn v Exfioean: [2000] 5 WWLE 403
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o custom is crucial hecause of its impact on the children result-
e custom as increasingly the Nigerian courts continue to de-
custom repugnant Lo natural justice equity and good conscience
4ous of the magnitude and prevalence of the custom particu-

the Tha speaking people of Migeria and the import of such
sctivisin, Many clans amongst the Thos trace thelr genealogy to
; custom.®

e the custom repugnant in Okonkwo v. Okaghue™ the Supreme
shought that it encouraged prostitution and on grounds of public
must be obliterated. In Meribe v. Egwu™ another Supreme Conrt
. Madarikan ].5.C, who delivered the unanimous judgement of
—wart said, "in every system of jurisprudence known to us, one of the
.l requirements for a valid marriage is thar it must be a union of a
4nd woman thereby creating the status of hushand and wife, Indeed,
lew governing any decent society should abhor and express its indig-
of 2 ‘woman Lo womar marriage: and where there is proof that
 —=stom permits such an association, the custom must be regarded as
by virtue of the provise o section 14 (3) of the Evidence Acl

=d ought not to be upheld by the Court"®

si=ant to cushion the effect of not only inheritance but also the ameliora-
<o of the emational suffering of women and the undue emphasis placed
Sy society on male children, the practice remains vibrant largely due to the
will high rate of illiteracy, backwardness, greed and selfishness amongst
e citizenry, Thus, as Olagunju JCA stated in Muojekwy v, Ejikeme

True enough it cannot be gainsaid that at the fime of its conceplion, Nrachi
ceremany’ was designed for the purpose of circumventing the harshness of
‘idi-Ekpe custor’ that was so invaluable to the cultural, ecoromic and social

—

0 K Ormedine ©asiomary 148 bn Nigeria A Redleciivn oo the Applicatlon ol e Repagrancy
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aspirations of an enviranment which called - Ekpe into play that
different from the aspirations of the present era. But with the Passage
and cross fertilization of values with other caltures of the world
chstomt for the iniguity of which Nrachi ceremony’ provides a pu
become anachronistic and sheer customary relics for the modern ti
15 yearning desperately for some booster to buy up the low level of
bty that pervades the permissive soclety which the practice of Ny
Ppourds. That the twin practice which has all the frimmings of a pri
evolution should survive the 20ch century with only a few days to rus
irony of the legacy on the cultural horizan that will be bequeathed
new millenntum. It is retrograde,

In 1994, however, the mrachi custom which is always a source of i
ton and judicial pronouncements reared its head once again as it is
to in the case of Okonkwo v, Okagiue,™ The Supreme Court once
declared the custom once again repugnant divesting children of the
tom of inheritance without teferring to the Constitution. In 2004 in
Jekwe v, wchukwu®™, following the much celebrared judgement of
same case at the Court of Appeal in Mojekw v, Mojekwi™ which it
thought had quashed the discrimination characterised or typified by
olf ekpe custom to which the nrachi custom is an antidte was short |
This was because the decision of the Supreme Court was delivered wi
out reference to another subsistin & judgement of the Supreme Cours
the earlier case of Okonkwo v, Okaghue which had ruled on the quests
of suo motu on declaration of repugnancy. that was the basis for the pei
ton of the widely accepted reasoning of the judgement of the Court
Appeal ™ The Supreme Court in Muojekwa v. Twuchukwy™ was evid
more interested in how the judgment and pronouncements of the ¢
of Appeal on discrimination against women will impact on religious ri

5k (2000 5 WWLE 403, 438

L= [L#24] 8 5WLE am

35 20 £1 MWLE 198

55 L1547 7 NWLE (g, 5020 283
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otherwise,”

¢ Court through the very limited consideration and
= rules of Kola tenancy applicable to the particular family
and the provisions of the Kola Tenancies Law without re-
e larger and superior provision of the Constitation, affirmed
of the Court of Appeal to the effect that the women, that
of the Kola tenant could inheril while condemning the much
soroach and statement of the Court of Appeal on discrimination
7

woman

ki custom i5 an ongoing one that cannot be obliterated without

i policy goaded approach. It is not only as the learned judges
Courts of Appeal noted in aid of property acquisition, but it also
off several havocs which is wrecked on the woman on account of
yping by society including the privileged status of marriage s op-
+o family and the fundamentsl human right of self-determination.
—ore so because as was pointed out to the Supreme Court in Okomnk-
e v Okagbue SO many persons are pifspring of that custom amongst the
oo speaking people af the Fastern parts of Nigeria.®

s adressing the rrachi custom from a legislative broad based perspective
= discrimination against Women rather than repugnancy would resolve
% issues Taised by the custom in 2 forward-locking progressive man-
et that does not affect the rights of women and progenies of the custom
| . self-determination in line with the Constitution, international and re-
gonal instruments."™ This is atypical of many African customary norms.

S
= [2004] 11 FWLRL 196, 217 m dialiing with the question of isettional titbes and bemours whith
e crum uf e ity of the bearne justioe of the Supreme Coart aberer, e Brvff ot Tansity Lane
Befors At provvilid for this i seclinns 1914 e scrinns S7U3) withoit digrnrhing the narmal il and
sa cif the penple. 1 is net in chubt that the questlon of ascendiney 25 sl rulers and fasniby heds
may alse be sddibional weos {let mght continye 35 andermice i accurse imserpresztion of the provislon
of sectioe 42021 vl rhe 1 Migerian Censtivalon = el by toe siwterment af Lwaitia 1505 i Mojekw =
Truicknilens [200<] 11 HWLE 196, 216 217 paras H -G
sl b [T [Tl TR Ejikwme [2000] KWLE 436 A paras A-F
1 Captured apily in pasapraph ol the Prewmhle b he CEDAW, “Cnoczmed, TnonewT, Shik despibe
e varbones Lnstryanenas exlenshe diserirminstion agAinst women cuntinues b culat’, Bz ulso
paras 7.k e 12 Ariiches 25,510, and 15
el Zape i Ioempmece. [ OfTarnze 2 F Mooeie “The Ambit of Leglslaiive Fowers under the: 1958
Cuanstibmine of Wigeri Legiskitive Pracilce [evlew 25; sce furtter BA Alkhihiers ‘Legal Arpecns of Regmo:
iactrie HedshiFavaily Flanmiog [ractices Belng 2 Papes presented 2! rhe Edlis Srzbe Clapter of the Flanred
Parenttnnd Federztion of Nigeria an 10 03 2005 where: the praenber nitted that while prof racted Milikary
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ridge Ordinarice was nop fotally effective.The ffectiveness of 4
reforms elsewhere in Africa has beay sitttilarly doubied The Intestate
fmiﬂniawur.ffrmwa'edgw the prabiem in so far as it provides crimingt
fions for infringements Buet will privage individuals qugd afficials ex
these, and will they do so sufficiently regularly to make the entirety

Law effoctive?. Thus the CUSLOmary luws which the Law sepks fa

any problem. 4 pre-empiory solution is not likely to achieve any pos
resyle »

v Eﬁllﬁv!l‘ﬂ'llll ISSVES
The Nigerian woman, untless she is lucky to marry under the Act, is j
dilemma of a loss /loss situation, Cnce martied, divorce is often not
Option as the woman Boes to all length to maintain her status, Moye
than not, unless the man himself decides 1o throns a Nigerian wo,
out, she sits through the marriage, come rain and shipe nol nece
ot of any altryjstic motive, but for the Security marriage provides
the women mare in respect of self esteery and society's validation,
has assured regrettably, that the patentials of women whether within

ruie lod despem e ¢ ey hackwand, phe veaticoed inachranisric g archuic stinp of the Cenmirys lowg
TERne wrgent revelution i fizrther A Ealuinzsian “Terminetion of Marmage in Mijperian Faznily Laws: The
Mg far Refirm aing che Belevanee of she Tansspdan Experiencs Interoagiogf rnrnal of Law, Bty ang

the Family 10| 155, 21

B4 GR Whidmag “rbana Keform the Lawr ool Inres ke Suocesao (] MEE) 2900 TAL ), 12a.u.
Fhadiagary Wegnelaring Law and Crsom: ludictal Ditring: und Womeni Preparty Righty in zancy ghys
Tirbe 4% Baiiclars, “Towands 4 Manplis j-'hiiomph}' 0 Law” sbave note 49 41

65 Omikdire, Cusiamary Law in Nigeria: A Reflecton apy the Application of fhe Repup-
MNCF Dociring” ahove note 49, 45
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the polity are unrealised and unutilised. Women have neither
shemselves nor are they prepared o utilise a voice even when

concede ohe,

an woman stays single, she is labelled promiscuous and treat-
sdignity. Niki Tobi, ].5.C of the Nigerian Supreme Court, whao is
for his forward-looking perspective on matters that affect
v of women and children quite in line with civilised tenets, noles
bly, in Muojekwu v. Ejikene, “a woman who has no husband
has more freedom to ivolve in sexual practices than one who is
In such a situation, indiscriminate sexual practices would result
-uity and prostitution. While I should not be misunderstood as
shat @ marrjed woman is entirely free from such sexual practice,
ech more pronounced in cases of unmarried women. The study of
gical patterns confirms this view"™
wiew clearly, which by the way, is the overall societal view of unmar-
women in direct resistance of the truism and permanence of change
&5 since been running through every aspect and strata of society,
e an unmarried woman in Nigeria, notes Atsenuwa has no status,
: such single status is a prescription of the gods.™ Iv is not fair to
whao are accomplished in other areas of life albeit unmarried to

S
- siinelw v, Bjikeoe (10007 3 SWLE 400, £33 sow alan Dlague 1A a1 14, pams. & - L1 he
e vws were gxpressed by the Supreme Court in e strizgent berms in Clamboa v Okaghue [1u4] @
w300, 174 - 326, ‘This slabemenl is dizosae fhe fags that the kaarnin! Justice sefered at least v theos o-
e 1y 1. Lttt nizbioma Camventian nn toe Elmiceation of All Forms of Discrminafion ajaiis: Women
Seraiter raferred 16 s CELAY ) and io pactcular 10 Artice L. Thes articke defives discriminaticn against
s a2 sl Gy diminctivn. pxcdusion or resrictice made an e tasls of sex whech hae Uhe ettt ne
serposc of Impainng or nudlifying the recognibion, enjurnent or exeqcise by women. irmsgpeccive aif thelr
2 st o i basls of aqualiy of mun aimd wamen, of human rightz ainl fundarsantal Frasdosns m 1he
seslitical, COCTHIMAE, mowciad ivpsural, vl or 1oy otoer livid ﬂ::-'l-'lfl' 1his e of :I.b!p:'.l’jﬂl'ii.ln jaa-clear exam
gie of discrimization, Thus & single women in Wigerid despite the provisiun ol Arvicle L5 (4] 15 aften requine:d
s premen| @ hesband before she gan et an apartment, A oy el ot appear in 2 botel ura ber o cven
it thi arrrval of bt she wizid be asked 1o e, unless she can justify ke siny by eher meaca, The
s L1 eI aecs: sliniy zonjume a hushersd pasticalardy as thers ape mapy wisicing hushacds of whech
e opiured ane conld simply b ane

" A Alsenpws Donstisniionaliam and Lol Femizasm: Seppeng Stooes or fmpedinents oo the
Lcung Renel 10 Freedoon for Magerian Women?' Matden Professur Jadosule Akarde Memoetal Lechon {Nige-
s rsticmie of Advanesd Leasl seadies U5 L0A0L LT wee whas Chinweohz YCohakikasan: numan dignioy and
pne 2apect o penider nseesiepiny, (20191 144071 he Incernatiocal [oarnel of Huisan Blghts, 824 — 634 o
Bowizset Re B 1 Adopban) Uninarried Couple v Beging [2008] UEHL 34; [2008] Fam Lav 577 [2009] AL
[73; [2u08] 5 WLE 7é: Ghaiden v Codin- Mezdoes [MHIE] 2 AC 557 D200 | UEHL 30

29

I ——————




53 Coafeal Marguis v Dlukers Mergais st n, 1 85 ¢ A4, unrepaiied 3od Mand 1986
- T Peters Femninizen and the Inslittics of Folvgerny: & Forward-Locking Aporocch’ 435 iy
100

NIGERTLN NATIONAL NuMAN QIguTS CUMMISEION JoanaL

be dismissed as promiscuous because they are not married. For s
SOme women now engage in educational pursuits and carcers
consequence. are no longer available to be married off to the
men that come along as suitors in their teens. Despite the worthe
marriage as an institution, and the desire of most Nigerlan wome
married, not every woman or man indeed desires to be married
where they so do, not everyone can, particularly, in the light of s
ing that has seen the man as the dispenser of the favour of mare.
status of not being married, does not automatically translate to an
tion of promiscuity for 4 woman,®
If the Nigerian woman in response to socleta] distress placed on he
ries a man who is already married, she stands the rik of having the
dren of the marriage declared illegitimate and in the end labelled &
tress, which unfortunately she s anyway, the man always eating his.
and having it.** However rather than stay single and suffer indig
society often the Nigerian woman if not visited by the serendipity
riage would rather attach herself to a man in any form rather thas
the opprobrium of being unmarried. A male commentator, ironical
aptly portrayed the abysmal scenario,

Apart from this, culfural cum societal attitudes often seemn to weigh ha
in the mind of Nigerian women in deciding whether or not to get ma
remain single. For instance, in a survey by the writer in Mushin and
areas of Lagos, it was discovered that madjority in polygamons union s
pool were in the union not so much for the essence of marriage but to
the alleged “Ssocial stigma® associated with single motherhood, But
cally, these wosmen are more or less de facto single - mothers. For inst
twenly-five out of forty of them said they are financially independent,
pect little or no financial or material provision from their husbands, an
only in the union for the sake of maarital status. Seventeen of them
thetr second marriage, But surprisingly more than 50% of twenty um

ried ladies in yet another pool would rather be in polygamous union §
be single mothers ™

enather a5 parienl and that pruteccion bedere as well as after tirth in pardpraph 9 climdy rafes: 1o the ph
health, memeal condition 2ud societal relijinns of the muther.
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= marn hardly cares in most cases about what happens after his
ok may explain the lacklustre atlitude to testate succession

she educated elite. As was noted above because marriage
serated to a position where it determines the self-respect and
4 woman, it is a highly sought status. Very in line with human
whasever is sought for atall cost has down sides,

epzmination reveals that this situation of things can be a source

eotional upheaval for all parties concerned on the demise of the

= deed in his life time. For, the Nigerian man can do as he pleas-

+ woman whether married or unmarried and whether married
oo Act, or outside of it, secured in the inadequacy of the legal pro-
= 5old him responsible and accountable, although it must be noted
Svecce is more difficult when the marriage is under the Act as most
would not want to go through the litigation involved. The women in
an hardly attain self actualisation or contribute effectively to their
srmancipation or development of the seciety in these circumslances
een times their emotional life is in turmoil and all attention and time
on preserving their status as married women. When the disputes
on the demise of the man, most of the litigations are conducted up to
Sepreme Court in extreme bitterness.™ This makes the matter a very
e—ious one, particularly in the light of international instruments to which
Nigeria is a signatory all of which advocate inclusiveness and underscore
‘. dignity of the person, tolerance and the secuting of the emotional well
seing of every individual. ™

+ enust however, be noted that aside of the overall socictal relevance mar-
sage accords a woman and the apathy of women folk, a major disincen-
e for women challenging the behaviour of their hushands is the legal

Carvent Leged Troiilemss (1996- 19241 1, 35

7 L awal Cips, v Yosanzs 8 Sons (1561 LA BILR 257 Barmgless v, Damies (] 2341 14 WACA LIG;
Sibasenl Dol S wsver, v, Akiny e (1959] DS 160 (1960) SCWLR 192 see als falubl v. Mwariaku [1957] 5

NWLER 442

1 | Gap driicies 4,5 end 28 ol the African Charler oo Tuemar and Peoples’ Right and Arcticle 1601}

which prowides that every incivatual shall have the Tight bo enjay tne hes atsainalile stabe of physicdl end
etz bealeh, Sap also Arricles 1 acd 3 of The United Natiois Cocrvenlice an the Bliminatic of all forms
- Driscricmination Against Weenen. Arilc 1 of the Unbezesal Theclaration of Humas Hights (UDER and the

[nited Matives Dnternztional Crevenant oo Civiland Politicz) Tighes J1CCPR)
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srocess which has failed to adequately provide for the divorcad
Smancially af least, to a standard she was used to in the marri
Nwogugu quite aptly notes,

In matiers relating to ancillary relief, Nigerian courts have, in most
been unfair to divorced wives in spite of criteria proscribed in section
of the Matrimonial Causes Aet, 1970 Jfor making an order for main

# the affluence of the husband and his kn
nancial standing. Such women are lft in penury while the husband
his wealth with other women,™

Ifa man dies testate, he can choose to exclude a wife From his Will
the wife comes from a State such as Lagos where by the provisions of
Wills Law, section 2 a spouse can 4pply to a court based on provia
for dependents to receive some ‘reasonable provision,™ For intestate
cession, some of the States also provide for the wife in line with re
English law on the subject which in Nigeria means laws in existence
1900.™ However, there are no clear traditions such as settlements,
nuptials and nuptials,

3 Eheirpugu, as alwwve, 20

P The presisivns of the Matrimanial Camses Acy, 1570 are prossly lesadvgueate, knlvpamtly Arafied
arsd therefire o pen to nviznse 25 his leen the case with the predomicaity male judiciary 62 seclions

Maintensnce - Slxteen Years after he Mulrimanial Casses Ao’ (1987 & 1988 Vol 3 &9 FRPLILEN
Uesclike "aeenecs Bight in Law ard Practcs Pruperty Kighty io Obsade, B, {ad ), Women in Law [
Uniwersily Law Cente Sr Universiey af Lagos, LY93) 300 Adekile 'Property Righ:s of Women in Migeriz
¥ Impedirewnts o Fall Realisator of Beomamic and Social Rights' (2007} L (1) Urdlag [owrnal of Huran
Hights 1%

™ Cap W Laws of Lajve State, 1990 in 2004 Fd, much like e Englih Inheritance [Provisions for !
wmily and Deperdants) At 1975
EL ] Lagns Stake, Adwilnistcasion of Bstates Lawe Cap A3, 19640, sectine 44
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THERE A MEED FOR ADDRESSING THE

¢ well belng of individuals is very crucial in any soclety and
“.r impedes that well being is dishonesty. Dishonesty is gener-
~wrecking attribute and desteuctive discovery in any rela-
e more 5o, in intimate ones. Since the present stereotyping of
wigeria and the discrimination perpetuated by male domina-
» yizld fruits of dishonesty it requires tackling on a broad honest
. manner, Not surprisingly many men would rather have this
There are also some Nigeriat men who would rather marry the
ey have interpersonal relations with on a polygyny basis rather
e present destructive tendency of sowing wild oats unsanctioned.
weters would like monogamy properly streamlined with women
=ghts that would enable Lhem maintain the dignity that disallows
ent by men. In a bid to conform 1o societal standards many
eiuse to lake responsibility where pregnancies become the conse-
of relationships with them leaving the women affected and chil-
 distress, Invariably, the society is the worse ofl because in the end,
—wdren in adult vears in seeking an identity return to these fathers,
me=p and celebrate where they have not sown, it the story is a suc-
Where it is not, armed banditry, prostitution etc, are the outcome of
cered for children.™ At least one high standing person in society has
\ewed for the retention of laws that illegitimate the children perpetually
. contradistinction with other tenets of Westernisation which the
Migerian elite is at home with. Thus “one of the most powerful concep-
s that the Western liberal tradition has provided is that a person is 4
smique individual, not just a member of 2 fixed or even mobile group,
st just another in a long line of noble or ignoble ancestors, and not even
st 2 member of a class. A man is himself and not just what his {ather
wod grandfather were before him. This conception is finally centribut-
=g to the realization that, remnarkable as it seems 10 50 MANY, 3 WOMAN is

Rerself”™

. T -

77 Croclisman v Pallalowe (1573-740 1R 9 Ch, App. e Safubi v Mwariagk (1897 5 FHWILR AL
[2n03] ? BIWLE (Part 319) 426

= Fhald Tuhs Lodke oo obert Hozck' {1986} Suciil Hesanch 164, 140

103




ALLERTAN MATIORAL WA R SONTD Same s

LT

As the Nigerian situation cannot be removed from global devel
and advancements, it is worth mentivning the provisions of
{a] of the CEDAW which enjoins State parlies to "take all ap
measures to modify the social and cultural patterns of conduct o
and women, with a view achieving the elimination of prejudices
customary and all other practices which are based on the idea of the 5
riority or the superiority of either of the sexes or an stereotyped
mmen and wormen”, Article 17 (3) (3) of the African Charter on H

Peoples’ Right provides that the State shall ensure the elimination of
discrimination against women and also the protection of the ri

the woman and the child as stipulated in Internatiosnal Declarations

Conventions, while Article 16(b) enjoins the protection of the
well being of all.

It needs be underscored that society can only advance and relatin
meaningful, if individuals are given the space to realise themselves
in or without a relationship™, Arguably, the undue protection ac

marriage gives more room for promiscuity as people miay marry not
essarily for altruislic reasons but to escape the approbrium ol not
married which may result in both parties commencing a life of

adultery sanctioned by the hypocrisy of the law. In the event, more
ingful and deeper relationships as far as the parties to a marriage are
cerned may in some cases be sought or met outside the confines of
riage while maintaining the charade of marriage.* This is certainlya
regrettable and dishonest state of affairs,

ol 1 Eekeliar Famibr baw wnl Perscral 12 e (Onford Unieynane Prag:, 200605 B Henglwn "The
Formal Cinler of Family Lie' (20083 (015 165
an L. T Silva Itesvive 1be punch Yol 7118 Mo, 160R April Fth 22 wew.punchig.cem 14
41 Elezaghin The Mormal Cnder of Fasily Life ibid
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LUSION

¢ mcern raised in this paper is the devious operation of monogamy
Segerian context. We observed the existence ofa culture cf silence
Low officers, spouses, governments, and soclety at large who stand
+d watch the dilution and flagrant violation of the rules guiding
marriage as contained in the relevant laws specifically, the Mar-
&2, 1970 and the Matrimonial Causes Act, 1970, With only one
decided case against bigamy in R v Princewill (the parties being
but residing in Nigeria then) and no known Nigerian ever con-
& that offence, in a context in which mixed marriage practices
pant but ignored, we ohserved further that the non-enforcement
taw of monogamy in Nigeria is one area of law that has suffered a
mpact of the culture of patriarchy, gender inequity. and [nstitution-
male supremacy. Owing to the lnterconnection between women
Aildren, the disadvantage suffered by women almost invariably Tubs
segatively on younger children in the family in a number of cases.
sdverse fallout on women and children erodes the chances of the
v making the best out of the practice of one man one wife. It also
es the rights, duties as well as the enjoyment of marital happi-
in polygynous marriages and has the overall tendency to canse mari-
| disorganization and family instability in the country. Further study
be required to Lnvestigate the contribution of this factor ta the high
el rising rate of divorce in the country. 'The original intendment of mo-
segany law is to maximize the peaccful enjoyment of marital life by the
5 _ the wife, the husband and their children. By extension, although
e father and mother are different status-roles, they are equally expected
= Benefit from the stable marizal menogamous union or suffer from any
Sation of its principles and practice. Monogamy is also gxpected to pro-
st the rights of the respective partics, shield each union from external
weerference and guarantee overall stability of marriage and the nuclear
smily even in times of erlsis. It does this by providing adequate safety
sets and catchment troughs, tame the daring spouse, and stave off any
« or hindrance against the weaker parties in the union. It was however
shserved that even in the customary forms of monogary such as Nrachi
ese core values are acknowledged and protected.
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Indeed these are the principles that make monogamy stractive
cal people despite its ulien Justification. Perhaps that is part of the
of the practice of monogamy, its alien imposition against a wide
customary infrastructure of Polygyny. It was observed thal in &
society a man in a monogamous matriage was widely regarded
ure; his farm and barn small, his house and compotind simall
nuriber of children equally small, Men reared large families, mas
and multiple house compounds because were status symbols of g
achievement, greatness and distinetion,

It would appear that while MMy men in contetmparary sOCicty
with polveyny or serjal MonogAmy or monogamy parnished wi
cubinage, they do not worry about the exploits, invectives and
by those who while being de fure momogamous are de facti polyg
Considering the advantages of onagamy as a stronger unit within
Lo optimize family functions of securi ng and protecting the mepmhe
the one hand, and the recklessness, conf usion, marital instability ane
joy in diluted monogamy, we have suggested amendment of our mae
laws penerally and stricter enfircerm ent of the ohservance of the ng
monogamy in the country.

Cmne unresolved question, however, that kept going and coming bag
we wrote this piece is whether the ordin ary Nigerian people out th
ally care about Prescrving monogamy as received under English law
Christianity during the colonial era ar is it us concerned intellectuals ¢
are imposing our desires, onr interpretations and subjective values ¢
Beneration that is probahly monogamy-weary and contemptuoys of
Practice of one man one wife despite religious injunctions and beles
ingness requirement. This is another lead that needs to be followed
subsequently to throw mors light on the dimension of popular opinis
oix this subject.
It society fails to protect any group of people then the scams that his
the society are not in place and the sociely is bound to lack cohesio

These who leel cheated not having 2 voice will go along but it is not
doubt that all is not well. If men are left unchecked in what they met o

to the women in their society the society is worse off for it Heald asks in
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s=—ework in relation to property distribution, "why cn earth

5 and powerful men (given the historic and current distribu-
ic and other power, there is little doubt which sex would
the buying and which would be forced to sell out] be able to
sy women as they please, not just as sexual partners and sec.
s servants but as wives? Why should-anyones right to acquire
groperty be limited?™ The only reason this is not the cas? in any
socicty is because there is a check by the law which is enforce-
behaviours are not natural and unchanging, they are li-
change and healthy models of masculinity are already emerging
s continent.*™

stions for Reform

e fews in relation to martiage in Nigeria are clearly outdated and
o therefore be revised to make provisions thar take into account the
ez hybrid or cross-breed marriage forms, etfective divorce pro-
saintenance provisions, for children and the spouses, particularly
i),

Senctions for breaches should be civil and compensatory rather than
which will promote litigation.

Registration of marriages in line with the recommendation of Part
of the Law Reform on Family Law but on mandatory terms, should
| to marriages under customary laws as well as church marriages
weere these are not coupled with statutory marriages, Peaple should not
e bound o go through all forms of marriages as is presently the case.
& A Federal Marriage Court should be established with experts in the
Sebd of Family Law as judges. This is somewhat like the Family Court
snder the Child’s Rights Act, 2004 but with emplhasis on the best possible
sutcome on social security and support far the weaker parly or parties,
gmmost invariably, the women and children,

= People should be sensitized on the benefits of pre-nuptial agreements
end marriage setllements.

& The laws on succession should be revised and harmonised In line with
civilized Lenets to allow inheritance by all legitimate persons as well as

[ =) Liald, Johe Locke oo Rkl Mozeck alaeed, nieds T3 190
k] Exinies Tashresive Onepane. hen in african Fiim end Ficteed” [2000] 12 14) AZtican Stodies
La ety 2, LK
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dispense with the present restrictions on only fiest sons.
7. Stalute marriage and attendant obligations and rights should
cured through adequate enforcement after due amendment to

those whe suffer deprivation in the extant situation taking due
sance of local customs and traditions,
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CHAPTER S

ITMEACT OF RzGULATTIN GRESS
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THE HIGHTS OF MUSLIW
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BY
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©F REGULATION DRESS IN THE
FROFESSION ON THE RIGHTS OF
FEMALE LAWYERS IN NIGERIA

ABSTRACT
seofession in Nigeria, like some other profession all over the
2= formal or regulation dress which is compulsory for the fegal
on Lraining as well as in practice. Islam is a complete way of
25 baws governing all aspects of human endeavor, Shari'ah - the
e has equally prescribed a code of deessing as obligation for
men and women. Nigeria by her Constitution of 1999 has
Ser citizens the freedom of religion and the freedom to manilest
in practice and observance. A Muslim woman legal practi-
Serefore, has dual responsibilities with regards to her dressing. A
woman who aspires to go into the legal profession and reach the
o the profession is faced with the challenges of which of the dress
abide with as a Muslim desirous of upholding her faith. The paper
examines the requirements of dressing of the legal profession
of the Islamic law. It examines the areas of convergence and di-
It also discusses the constitutional human rights and gender
=5 well as professional ethics involved in the regulation dress of the
srofession. It concludes by suggesting possible compromise and by
together the requirements of the two dressing codes.
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INTRODUCTION
The issue of formal’ or regulation’ dress or code of dressing in
profession is an issue of concern to maost female Muslims who
wish to go inlo the legal profession, [n training at various cam
Law school in Nigeria, Muslim female students come face to face
challenges of Having to expose some part of their body in con
of the dictates of their religion in an effort to comply with the re
of regulation dress of the legal profession.

In the last three decades, there has been in Nigeria and elsewhe
world, a strong wave of religious consciousness leading imvariabl
tamic revival The Islamic revival has not only brought the Islams
code into places where hitherto it was nol seen, it has equally
the intellectual discourse on it ta the fore, Hence the legal profess
the corporate world are now faced with teeming sumbers of wo
wish to comply with the Islamic dress code.! One of the signs of
voluntary adoption of the Islamic dress code by many female stu
higher institutions of learning. Consequently an average female
student now Is trying to comply with Islamic dress code in one way
other. The non-covering Muslim fernale students especially in the
populated areas of Nigeria are now exception rather than the rule.

Annually the Nigerian Law School admits many female students
Muslims. ‘The faithful female Muslim students have to contend wi
dilemma of complying with Islamic dress code and at the same time
ing by the regulation dress. As part of the official regulation dress,
are required to expose their hain, neck and some part of the legs
the compulsory law dinners, court attachment, law office attachment,
tures and other officlal cutings. This experience starts in some <
universities during the academic pursuit for the LL.B degree. One of
striking features in some law facultics in Nigeria is the introducti
dress code for law students, This is to enable the students get them
acquainted with the acceptable modes of dressing expected of legal

L 1.00hie A A, “Religino: Rights and the Corporate Woeld (2 Migesia: Peaducts gol Pumsocmel
Terspectowes"{ 2004] Rach In Advica, 195-216
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= Nigerian courts® The female lecturer in law may some-
2e spared from facing the dilemma and challenge especially
sesds to meet with Accreditation Panel from the Council for
- The Muslim female judges equally face the same experi-
‘e Sischarge of their responsibility. The female legal practitioner
== of in practice faces this experience despite the fact that there
W Be no specific statutory provision prescribing this particular
=ment of the dress code. ‘This paper therefore sets out to examine
swements of the two codes of dressing by Lracing their origin and
with the objective of coming out with the areas of similarity and
=mence on the one hand as well 25 areas of contlict divergence on the
and with a view to recommending areas of possible compromise
Sscussing the constitutional, human right, ethical and gender is-
oived in the regulation dress. Tt is hoped that in the final analysiz
s of faithful Muslis women who are aspiring to be in the legal
=seom arc put to assurance and those already in the profession are
maraged to continue without doubt. In a bid to achigve this nbjective,
paper is divided into six segments dealing with the various aspects
s topic thus: the first segment is the general introduction while sec-
£ segment dwells on dressing for women in the profession. The third
ment examines [slamic dress code for the women, the fourth deals
= comparative analysis of the two dress codes. Finally fifth sepment is

sted to making a case for head cover as part of the regulation dress,
‘e pointing out some of the legal ethical, constitulional and hurnan
et issues involved in the subject of the paper, Thereafter the paper con-

s with some remarks.

PRESSING FOR WOMEN IN THE LEGAL PRO-
FESSION
The Nigerian Law School with campuses presently located in five areas:
Lagos, Abuja, Kano Enugu and Bayelsa (Adamawa campus will soon
sommence operation) is the school where people aspiring to be in the Ie
gl profession are trained after their praduation from the university with

law degrees, It is afler the training in the law school and passing the bar

1 2 Aghehiior TICA & Cmnnragie 10, * Teaching Bthics apd Values ic che Lzpgal Profession: the
Higerian Perspectore ot wniwiisboet ceg mesting Lo hingpepersiaghebaka svcesied om 230072077
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final examination conducted by the Council for Legal Education ¢
could be called to bar (dectaring the person to be a full-lledged legal
fitioner in Migeria f.e, Barrister, Solicilor and Advocate of the §
Court of Wigeria,) '

On getting 1o the law school, orientation is organized to sensitize the
dents on acceprable practices, norms, values and traditions in the
profession. During the orientation lectures which normally take pl
the lirst week of resumption at the school, students are informed,

- other things, of the code of dressing required of them during their
at the school and beyond. It is expected that the students should
been informed and made aware of this dress cade right from their d
the universities as undergraduates, The dress code, the students are
to understand is part of the ethics of the profession®. The judge, b
whom a legal practitiomer appears, however hes the discretion to a
ar reject his dress as meeting or not meeting the requirement ol 4
cade in the profession,

Ihe origin of the legal profession in Nigeria including the regulat
dressing is traceable to the English legal system and the English |
profession. This is because Migeria was a colony of the British which
mained her colonial master for many decades, The Nigerian legal p
sion and education is Lherefure borrowed from the British legal sys
and profession. The history of dressing in the legal profession® in En
courts comprising the wig and gown has been traced as follows;

The wig was introduced by Louis XTV to mask his increasing baldness
ler his ariginally magnifivent head of curly hair had set the fashion, #
mained an indispensable item in a gentleman’s wardrobe for more than
cenfury, powdered white or grey large and elaborale or small and n
the wig replaced men'’s natural hair at any social occasion until the Fre
Revolution, at court functions for another 30 years after that, and in
law cowrts of Britain to this day”,

3 1wt ooy 2R 200 L

) 1 oope 10y Londhaat amf Eliguetts for Legal Froctiticeer | Lamlun: Sweet and béaxwell, 15705
P Baz afn Niki Tobe, Tee Nigeriar Lawser Lapos: Law Research and Lazezlapuvann Foran Lid.. 200 . 13
] Ahdutralican M b, The Heab, Dorsktens’ e Cody and Relspous Freadisis i ih | vanl Profes
shan in Migeria@nemabahdulrahesin pom vnted on ZWUZ 2001 citing Microsfl, Bocarta Incrclpedsa

St THEAL 1995, Miv rasall Corporation]
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ace the history of the legal profession regulation dress,
seeadly stated that:

b —ssseme with which lawyers and judges adurn themselves

oo sttending ceremonies is largely an accident of history.
Boes not be speak any originality on the part of the profes-
ot not therefore be given credit for any sartorial elegance
appearance in the exotic robes of their office. As far as
= concerned, we are simply heirs of a scholastic and eccle-

on guing hack to the days when long mantles were worn
- consistorial of papal court.and the lewyers of the Roman

 In 1340, there was a reaction by others against the lenpth
et it was the lawyers who stubbornly decided to cling to the
Towards the twentieth century, the matfer of dress became
cetrenched in some countries or states, St Lucia provided o

¢ fustice Fkundayo, while discussing the appearance of the legal
-+ hefare the courts in Wigeria affirmed the fuct that the Nige-
Jessl professional dress is borriwed from English svstern and clearly
3 the requirement of the regulation dress when he stated thus:

o courts will not go as far as the court in England by demanding that

appear before them in striped trousers, dark three piece suit with an
Serchief sticking out of your breast pocket. Thep would and shod,
wver. demand from you the minimum standard of dressing, below
ik  gentlernan should not descend, The call to the Bar makes a lawyer
= qutomatic life member of the club of gentlemen. Tou have to give all it
sgkes 10 be o worthy member”

= Phullps Sir Frocd, The Bvalving Legal Prodessinn i the Commnsialttd Hes Yon's: Uoeana wbli-
cariems, 19781 113 cned in Alnlubaheem N bl ap Gt

7 1bed.

8 Legal Fractnlomecs Srpctinence (5 Ducial, beotian 302

a Ekandiva A, Fints oo Legal Practice, (Lagns: M.LALS Law Senes Mo 3 Migarian [zstinyes af -

1)

ETats o 5 I..E!',.ﬂ Sundies, L WIZ] 52
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“A counsel appearing befare court ofher than the High Court, the
of Appeal and the Supreme Court is expected [ be in cean dark
clean white shirt, smuart tiz, and well-palished shoes, Thar EVETY pent
showld carry an handkerchief is basic, in the High Court, the Court
pealand the Supreme Coyri, you af course, appear i the barristers’
the bib and collar showld he immaculate white, It i emportant that
bib conceals your fromt stud. Ag Jor Customary Court of Appeal and
Shatia Court of Appeal, the apimion of the writer is that counsel sha
appear befare them in robes,, fawyers should robe up only befope
courts whose Judpes also wear the Enplish style of robes for court busi
Lawyers ought to appear before the Customary Coure of Appeal and
Sharia Court of Appeal in suits. The robes, worn by Fudges and barvi
the English tradition, are i np way rélevant to C ustormary or lslamic

Courts, That explains why the fudges and Kadis of these Courts do not
those types of robs,

From the discussion so far on this segment dressing in the legal profess:
in its origin does nat have history of professional height artainment
it comes to be by accident. The lawvers' dress, though detested by 5o

ston of professional dress, no attention is given to the female dress. Th
rofession at beyinning was da

need ta be gender sensitive is inevitahle in line with the International Hy.
man Rights standard, The proper dress for a female law student as agains:
that of the male duri ng the legal training in lecture rooms and any official
ouling is either a dark (hlack or navy-blue) suit comprising a skirt, s coas
and a white blouse worn inside, or & dark (black or navy-hlue) gown!t
W Mg

11 Thiz is tisualh the inser o tian fiven In the arlenigtion |
Toreilies feparieny by £ wemar g s rHper
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$avode while explaining he required dress of female stuident
. ot the Law school quoted a circular issued by the Council far
o to the students of the Migeria Law School this:

students, white blouse, dark jacket and black skirts corvering the
suit) or dark ladies dress and black shoes are [0 be waorn, There
s no embroidery and wimmings of any 17Pe and only moderate
+ (ear-rings, and watches) are allowed to be wor™
aation and call to the bar, a woman in the legal profession is L0
wo appeas in this dress In any afficial outing. In her appearafice
« Superior Court of Record, she adds to the regulation dress, law-
wig and gown and the collarets ar bib. That is the legacy left behind
—olonial master.” Appearing in {ie regulation dress especially in
et of Law is the requirement of v, Thus section 36 of Rules of Pro-
: Conduct’® provides as follows:

in court eoom, a lawyer shall-
. Re attired in a proper and dignified manner and shall not wear any
= or ornament calculated to attract attention o himself

. Conduct himself with decency and decorum, and observe the custam
o practice at the courl with respect 1o appearanes, dress, manners and

Sartesy;

ing that the regulation dress is a legal
sequirement of law in the legal profession, but it is not tow clzar whether
dere is any specilic statutory provision prescribing ot stipulating what
cactly constitutes the essential requiteiment of the dress code for the Le-
gal practitioner and the law students. It can ooly be inferred from experi-
ences, historical antecedents and practice borrowed from British colonts
JJists along with the reactions and ukterances of Lthe Tearned udges of the
coutts of records or the head of institutions of learning, In practice, the

+ is clear though from the forega

durnal o inberpstloal

| —————
| 12 Faynkun, Egpode "Limios w e Canrizs TIFs Casdas™ wul. 7, 12003) ]
and Camparalie Tave, i-al 13-11
& Disl anicy Wiarthern

13 Serts EETH ILT ﬁla‘_‘ﬂmxlik I]-'u_Tl',ru. Efaknted & Bzl Hisbooe af Shariah = th
Migeria. | o Linbeersltr ol Jos Fnsst S6E
i+ Legal Practicinner Act{CAK 3 L 1000 Rulis of Tredessinnal il for Legal PractiTieners
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non compliance with the dress code has consequences that

fundamental constiputional right issues. These issues inelyde
the right of audience in court 4nd the denial of litigant the ri
fepresentation of his choice. There are Judges who will refuse
dressed with her head LUVEX an Appearance or audience in his
of such judges would ask counsel: how many headdresses can ope
the same time? The ludge requires rhe counsel to put only the wig 2

Women appointed to the bench, such incidents have started eme
the bench.” The entitlement to appear hefore Ay court and p
case or defend a case is guaranteed b the Legal Practitioners Act '
provides;

Court, a legal practitione
law sitting in Nigeria,

15 [hirrs v mepartedly o hot esnchanps bt 5 ¢ e udpe of a certain Same 1, Wigerie (2 ¢ hris
fizn ) and hix female rRaglatrace fa Musliing whea inslsned oo putzing an hes head corer Gar the
npenlng of the legal v This incidiat |5 feported in AR nlrauem Mok o i, pl

15 SR80 Legal Frasttioner act
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ce and appearance to present her case or defend a case on behalf
ient on the basis of her Shari'ah compliant dressing run contiary
provisions of the Legal Iractilioner Act which as a law takes prec-
aver the codes of conducr,

suently o, denying a Muslim woman lepal practitioner the right

Sence or representation of her client in a court of law on the basis of
gressing infringes on the constitutional right of a person or litigant to
! practitioner of his choice. Fundamentally, it is a denial of the right
- hearing as enjoined by the provisions of the constitution.

MI€ DRESS CODE FOR MUSLIM WOMEN

is a complete way of life, which prescribes rules governing every
— of the lives of its adherents’ including the mode of dressing. This
sihed mode of dressing is important to the Muslims, because peo-
» generally are viewed and treated by their appearance including their
ng. Their appearance reflects their personality, hence the popular
e ‘vou are addressed the way you are dressed, The mode of dress-
" for women and men has been prescribed by Shariah in its primary
eerces consisting of the Quran and Sunnah of the Holy Prophet [SAW).
= Muslim women, Allah (SWT) enjoins them, thus:

s sy to the believing women that they shguld lower their gaze and gurd
seir modesty; that they should not display their beauty ahd ornaments ex-
ot what (rrtst ordirarily) appear therenf, that they should draw their veils
wer their bosort and not dispiay their beauty except to their hushands,
secir fathers, their husbands’ father, their sons, theiehushands’ sons, their
seathers or their Brothers' sons or their siaves whom their right hand pos-
wess, or male servant free of physical needs, children who have no sense af
e shame of sex, and that they should nat strice their feel in arder to draw
seenticn to their hidden ornaments, And O you, who believe, furn you all
wgether towards Allah that ye attain bliss.”

Qet3l
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Allah (SWT) also told the Noble Prophat, Mubammad {SAW),

) Prophet tell your wives and daughters and the Believing women
should cast their outer garments over sheis persons {when abroad)

In a Hadith of Prophet (SAW), Aisha (RA) reported that
daughter of Abu Bakr \stster of Aisha the wife of the Prophet (
caune to the Messenger of Allah (SAW) while there were thin ft
ent} clothes on hee. He (SAW) reproached her and ssid: “0 Asman,
a girl reaches the menstrual age, it iz not proper that any portion
body remain exposed except this end this (he pointed at her lage
balms)”. { Abu Trawud)*

From the above verses of the Quran and the Hadith of the Prophet (
it is clear that a dress code has been prescribed for the Muslim
Lhe prescription requires Muslim waman te put on the dress that ¢
all parts of her body except the face and the palms when she goes
side her home, where men outside those mentioned and listed in the
tited verse (()24:31) are bresent. This is the opinion of all the four s
schools comprising of the jurists of Maliki, Shalfi, Hanafi and a versige
Hanbali schools ™ It should howewver be noted that there are some jurn
who are of the opinion that covering of face and palm is part of the
quirernent of the Hijab (the Muslirg female dress code)

Other requirements of Islamic dress code ‘or Muslim women include
following:

* The woman dress must be thick as a Eainst the transparent dress so
not lo show what is covered. “Tn this regard, the Prophet (SAW) was

—
(5] 15350,
14 Faam. AMT Mislikatul Mezaih, Faiglagh Trmslativn vl I lahore, FPakistan: Lass P\ﬂl;hing
Laninpeany Uhinlated], 290401 Sie 2lor Thn Eathin, AR ‘The Lxepesin of toe {irand Hrly Crartag
Al aheril, MM Jrams Tanwd, (deina, Lebannom: Dar 41 katnul Al llirivah 200, neg
20 Al-Albeni BB Hizb ol b il iualimah 1l kiah wesusals, i) Erimtieg (Geiru, Labin pon:
AL erabtabuui-islani, 15800 4 22 ciled In Fadma 144 Wiarean onder the Shade of Tslim, Crgenizshon of
Il Comlerens WAy S-ddah, B34 1405], 5
21 Bankinshin XY CHIAS AL -‘r].fl.l?l.'u'-..'—i"'ﬁ-.-.m-.-u-.l;-.mppn:||:rui-;-.;rk'|,u.s.cun!."|,:=3u':- vizited
I ena
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wave said: Tn the latest part of my Ummah {nation of Muslims, .
be women who are naked in spite of being dressed, they have
g figh like the humps of the Bukht camel, curse them, for they
2 They will not enter Al-Jannahithe paradise) and would not
e its [ragranee, although its fragrance can be perceived from
of 500 years traveling camel”*

be roomy and not tight. Tt is tight, it will be descriptive ol the
s body and this vielates and defeats the whole purpose ol the dress
' this regards, the Prophel (SAW) was reported to have given Lo
= b Zayd a garment who in furn gave the garment to his wife, The
(AW asked him whi he was not using the garment. He told
chet (5AW) that he gave the garment to his wife. 50 the prophet
e him to tell the wile Lo wear ‘gholalah= ander the garment so as
sescribe the shape of her hones. ™ The hadith of Asma bint Abubakar

L ahove is equally relevant,

The dress must not be displaved: Allah has ordained dress of the Mus-
women 50 as to cover the beauty of the women from the oulside world
ol showing off. Allah (SWT) says; ...and not show off their adorn-
except only that which is apparent.™ And also; and stay in your
and do not display yourselves like that of the times of ignorance.” *

. The dress must not be perfumed: on the authority of Ad Diva Al-
Waqdisi, the Prophet (SAW) said; any woman wha perfumes herseli and
sasses by some people Lhal they smell her scent, then she is a Zanivah
Adulteresy)*”

. The lslamic dress code of the woman should not resemble that of a man;
' tmam Ahmad, An-Nisage reported that the Prophet (SAW) said; Women
who assume the manmers of men are not trom us and also those of men

AlTalwranl and Szhik Muslim, S Al-Adham op at, 55
vibetalzh in Azabic languige means 2 tick brac wirn woder tue does o event it from de
seriliicg Ve shepe of the body

4%

b rlusnied Shonad ciled Al 4 P cocht, 59 65

25 L2401

% 3323

2 whialh. Imam An-Fisai AL A Siean an s, Wl 1 oh 35, nos 88 AL-Sharil MM, Trans,

(Lahamom: D al-Kooob Al Cameyen 0073 384,
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who assume the manners of women* Abu Hurairah also
“The Prophet (SAW) cursed the e who wears the dress of a
4 woman who weats the dress of 4 map,

The Hijab, the Islamic code of dressing for Muslir women iz 2
ment of Allah and His Prophet (SAW). Whenever Allah and His
make a ruling, a Muslim has 1o alterma: ve but to abide by the
ment of Allab, Refusal to comply will amount o disobedience.
makes disobedient liable to the curse or punishment of Allah,
(SW'L) in the Glorious Quran said:

¥ 15 nat befitting for o believer, man oy woridn when a matter hus
cided by Allah and His Messerger to have any option about their d
anyone disobeys Allak and His Frophet, he is indeed on cloar wrungs

This verse of the Que'an cited indicates that a Muslim woman i
obligation to abide by the dress code prescribed by the shariah,
differently from it is a violation of the law of Allah and is Lant,
disobedience to Him. Hence the need o explore a situation w
Muslim female legsi practitioner can conveniently disch arge her
sibility ta her faith as well as hey profession.

COMPARATIVE ANALYSIS
Going by the regqudation dress in the legal profession for wormen as
cussed shove, a female lawver is to cover all parts af her body except
Face, the palms and part of the legs and some part of the neck if dhe is
wearing the bib, The Islamic dress requires the Muslim WOomel 1o ¢
all parts of theit hody except the face and the palms. The regulation
may be tight or loose depending on the choice of the lawyer wearing
dress. Sa the female Muslim lawyer has the option to sew her dresg
or bourgeois to ensure that she does fot reveal the shape of her bady
compliance with the Islamic dress coda,

M EEam M. &L Traned, Zahils &) Bukhar Wnl?, ch a2, ny 574 CRarat- Libanon: Tar Al Arska
Crdaped), 4332
ig Tid, nin 773
an [0 KTt
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Gress of the legal profession is one dark colour which is
+ smractive, neither is it capable of displaying the beauty of
g it Section 36 of the Rules of Professional Conduct,
ses Lhat the lawyer shall not wear any apparel or orna-
1o attract attention to himself. The skirt and the top or the
she dress of the women and not men, and this conforms to
of Tslamic dress that frowns at the dress of the opposite
5e pointed out that Muslim fernale lawyer should decidedly
gowm or skirt long to cover the legs to match the prescription
o law. ‘The main conflict between the regulation dress and the
which a Muslim female lawyer has to face is the covering of
s drawing the head cover over the shoulder. This is usually
the female lawver or student faces problem with her teach-
principals ete. The covering of the head will not necessarily
difference to the regulation dress, yet It makes a lot of differ-
e Muslim woman.

MG A EASE FOR HEAD COVERING AS

OF THE REGULATION DRESS

discovered that the covering of head is compulsory duly on the
woman and as a matter of fact for women from some other reli-
it will be necassary and reasonable for the Council for Legal Educa-
2nd Body of Benchers Lo allow their women te put on a head cover
# it means that the colour as well as the style is prescribed by the
iate body or authority for uniformity and conformily with the
rement of the religion of the lawvers, The law is supposed to be made
the people and not people for the law. Reforms are being made in our
10 conform to the changes in the society. (il is realized that a number
¢ Muslim women are now interested in the legal profession, why would
‘e professional dress code not be modified to conform to the peaple’s
Sesire? This should be so especially when there is no specific provision
o the law prescribing Lhe contrary. Giving the opportunity of complying
with the provisions of ones religion is part of the fundamental human
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right as entrenched in the Constitution. Section 38 of the Cons
aives the right to every Nigerian citizen the freedom of religion &
ing the freedom to manifest the religion in practice and observ
right is guaranteed in most part of the world, recognized globally
trenched in International Conventions.™ Section 38 of the
provides as follows:

(1) Every person shall be entitled 1o freedom of thought; conscies
religion, including the freedom to change religion or belief and
(either alene o in commurity with others, and in public or in pri
manifest and propagate his religion or belief in worship, teaching e
and ebservance,

Freadom 1o manifest one’s religion or belief shall be subjected to
limitation asare prescribed by law and are necessary in a democrati
ety in the interest of public safety, for protection of the rights and fres
of others. Hence the right provided under section is however limite
section of the constitution which provides as follows:
Mothing in sections 37, 38, 39, 40 and 41 of this constitution shall is
date any law that is reasonably justifiable in a democratic society:-

(2} in the interest of delence, public safety, public order, public
or public health; or

(b} for the purpose of protecting the rights and freedom of other pe
What constitutes freedom to manifest religion in practice and ohse
tion has been explained in cases before the conrts of law, even as it e
to and affects dressing and particularly the dressing of women. The
part of section 38 was given consideration in the case of Bashirat & o
Lhe Provost Kwara State College of Education, Horin & ors.® The [l
High Court in this case upholding the contention of the Applicants
the school regulation which denied the students right to veil their

1l The Uceseitgiun uf the Tederal Repuldic of Migeria, (994 5 2011
32 Sew Arsicle £ of Universal Declaration of Hiwit Rights: 1945, Ariicle B Afeicen Charier

and Prples Right 1950 and Aeticde %13 and 2120 of Barogpean Cenverrtion on Human GEL R
£ (Umreperted) Sail Mo EWOS M 2006 delivened e Bawnz Tan Sth Mag, 2005 See alse "C0F

Cerrin: Muslim Sadecs Floar Provess eneer Tieess Code Law™ in Mhdly Troase [Abu)z] T May, 006 Z-
deptrust com./news 1ol him arcessed oo 2208 May, 2005 brand cited in Ole 4 A (2006) The Hijily in &
vacinn Teetitutions end Homen Rights: Perspectives frae Nageria and Bevond” I dentity, Caliure & B
An Afros e Thalogue, Vil L, bl pp 51-74
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ice with their religious belief is a violation of the freedom of
o the students and interpreted the basic words of section 38(1) of
stution as follows:

: to the LONGMAN DICTIONARY OF CONTEMPORARY
sH NEW EDITION at page 867, the word MANIFEST means “to
s 1o appear or became easy to see, while OBSERVANCE is delined
5§73 to mean “..a part of a religious ceremony in rital obser-
the ward PRACTICE is defined at page 1104 to mean "something
wou do often because of your religion or......religious beliefs and

H

case, three female Muslims students of College of Education, I1-
who alleged that their life is purely guided by Islamic doctrine thal
geire them to cover their body with a veil went to court to challenge

wsticle T of a circular titled “Dress Code tor Smdents of the College”
by the respondent on 28th September, 2003, prohibiting the wear-
of “dress/apparels that cover the entire face of an individual therehy
wing the immediate identity of the person possible” In pursuant Lo the
. the respondent prevented the applicants from attending lectures
writing examinations.

court held that the prolibition of the veil by the respondent cannet
srought within the permitted limits to freedom of religion stipulated
2r section 45 of the constitution (guoted above) as the prohibition
to reasonably be justified in the interest of defence, public safety,
wtlic order, public morality or public health and for protecting right of
thers, TU's Interesting to note that the court also held that the lact that
et female Muslim students in the school do nol wear veil could not de-
‘st the rights of the applicants, The court therefore strikes down Article ]
o« Dress Code in favour of the applicants.™

The issue of outward appearance and right to (reedom of religion attract-
g the intervention of the court is not limited to adherent of lslamic faith
done but of people of other faith, Hence the decision of the High court

£ lidatp o
[oad ati2
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of Anambra state in Onyinveka M Enoch ¥ Mary U Akobi % was
criticized by legal luminarics, In that case religions right of 2 secrs
student in connection with the school hair style regulation was in
A fresh student with a newly permed hair contrary to the school has
regulation which requires the student to cut her hair short was
registration by a Federal Government College. The student while in
citing some verses of the bible (Corinthian chapter 11, verses 5-6
13) argues that her Christian faith requires her never to cut her hai
courl held inter ulia that the schoul regulation requiring students 1o
the hair short is “not only reasonable, but accords with Proper and
discipline in a mode] educationg] Institution™ The decision was
criticized on some grounds which inter alia inchude the followings;

= lhat the court introduced without any basis, the limitation of r
able” to freedom of religion;

= That the court interpreted religion solely as a system of belief and
missed summarily without any reason Lo the biblical passages cited
applicant and held that the rel; gious right of the applicant have not
violated, It ought to have considered the biblical passages cited to
mine whether the contention of the applicant is correct or not.
Prof Okonkwo rightly observed and his view was supported by
Nwanche and Oba that if the learned judge had averted his mind 1o
eflect of section 3901} ol the 1979 Constitution (now section 43 of |
comstitution as amended in 2011), the court may have reached the
that the plaintifl’s fundamental rights have been infringed. The discy
of the learned schalars is an addition al contribution o the understan
of the import of section 38(1) of the 1999 constitution.

On the foreign scene, Abraham Henry, | while explaining freedom of
ligion under US jurisdiction comments thus:

Each individual does, of rourss, Passess the basic right to believe whay
choose, o worship, whom he pleases and liow jie Pleases, always, provi

H LM AN T ] i o A oy 2 P AT o -Nwanche F5, 4 Perle on Hﬂﬂifq::l.ug e
Right I Freadean of Religion in Migeria”™ Vul ¢ na. |, RN Calabar Law foiarnal, 97 g L1 s

i Ar 353

Z:

Chnokwe CLY Religions Treed om Cnzanpab o Bundh VUMb A Chommee® (U [
LUYZ] Migerinn hurldical Review 2 e 41217, Nwzache B, 3, O HMeand Oba AL A p o 61-62
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wot impermissibly interfere with the rights of nthers, Hemce we
o believe in nothing, those who believe bul doubt, those who
questioning, these who worship the Judeo-Christian Goa in
& different ways, those who adhere to Moharmed's creed, those

2 cow or other animals, those who worship themselves, those
several Gads - to mention just @ few of the remarkable variety
of belief that obtain.™

nt rightly recognizes the different level and mode of individ-
e ohservance and manifestation of religious belief, Tn line with
meaning of manifestation of religion in practice and observance

consideration by courts decision in US. In the cases of Sher-
Vierner™, the applicant was a worker in a textile mill on a fve-day
She was cqually a member of the Seventh Day Adventist Church.
oyer in 1959 changed the work week to six days requiring her
& on Saturday contrary to her religious belief, She became unem-
becanse of her unwillingness to work in pursuance of her reli-
belief. She was denied unemployment benefit because she had left
work without good cause in the opinion of the Emploviment Security
ission. The Supreme Court held that the decision of the Commis
forced her to choose berween her religion and forfeiting benefits and
25 shat it was a violation of her freedom of religion.

western countries, where the legal professions spranig from, have
=ade changes in their dressing. In USA for instance, the legal practition-
s are permitted to wear any [ormal suit even in the court without much
rachment. This change in the mode of dressing of legal practitioners in
U5.A. among other reasons is o give the liligant opportunity to speak
Feely viewing the lawyer as any other person with whom he could speak
freely, This attitude could assist the litigants to speak their mind honestly.
eservations on the mode of dress in the legal profession and the call for
its modification are not new but had been on even in England. For ex-
ample Sir Fred Phillips showing the non-significance of the legal deess in
terms of efficiency and effectiveness in the profession {while calling for a

N —

4 Abrabane Henry 1, Fresdom anid she Corry, Fod Editbon, 213 cibed i Cigreche, A 8 fed) 200G
Conpesdinn of HEMAN KA TS LAW, {Lagus: Maivab Chenhess) &3

4l {1963} 374 115, 398 cited and reporsed in Ugwische, A5 ap cil. i
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change in the rigidity in the dressing requirement of the legal profe
clearly showed that, wig is not loved by all and had always been the
ject of disdain. To that effect he wrote:

Thomas Jefferson is said to have described the wig as “the mens
which makes the English judges look like rats peeping through bunc
oakum’, Muitland is reported to have said of lawyers that “they e
the silliest advornment that the human head was yet invented Jor itself
even physician and Bishop had recovered wonted sobriety. And Lord
tell o his own stated “who would have supposed that this grotesgue
ment, fit only for an African Chief would be considered indispensably
sary for the administration of fustice in the mitddle of the 19th century? &
Denman LCJ described it as “the silliest thing in England”. Sir Mas
Hale objected to wearing the wig because he is heen contented fo cove
head with a black velvet skull cap,

A cursory look into the history of wig, the theories of gown and othe
tres of the noble and learned profession indicates that they are thos
westernization, colonization and to a lesser extent Christianization.
independence meant a reshaping of the national interests to align
the indigenous people's norms, custom and religion within the orbe
modernity, these legacies ought to have been cither removed and s
planted completely or radically reformed and transformed, Nigeria
come of age, though with a Iot of challenges. Policy makers and inde
implementers of Nigerias system should seek constant way oul of &
colonialism; both in forms and mental ideas except of course where o
tomization and globalization are the parameters, The issue of confurm
of the Muslim women dress within the body system of the law profess:
should be viewed and treated within this rubric.

It is interesting to note that the women bankers are expected to be in s
and on few occasions in full traditional wears, Tn response to the yearni
and aspiration of the Muslim women in the sector, and a5 4 malter of dus
in granting them their constitutionally given right, they are not denie
the right to put a head cover drawn over their shoulder in the condus

il LEES VLSRR
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sificial duty especially in the notthern and other Muslim domi-
of the country like Lagos and in southwest, In the same vein
e-om the medical profession conventionally wear the white or
y coat and yet wear their head cover drawn over their shoulder.
of these cases, the women with the head cover perform Lheir jiobs
Hectively than those without the head cover. 'The head cover does
them undesirable in appearance [rom others who do not wear
er. The legal practitioners could take a clue from the medical

and the banking sector.

jonals and legal practitioners from other countries could sec
1o adjust their professional dress Lo maove with the time why not

profession in this country? Why the rigidity? It has been viewed
she present dress code in the legal profession is a legacy from colo-
: masters, even before independence. Hence, there s need to review it
ediect the needs of the present period, situation, and indesd with the
s yearning, aspiration as well as their indigenous helief.

been argued against the adjustment or modification in the dressing.
many people have gone into the profession because of the profes-
outfit. The big question is; Does this desire of some people bar the
sances of others who wish to go lnto the profession to contribute to the
evelopment of their society, while still holding unto the tenets of thear
son? The first group of people can be allowed to strictly adhere ta the
sresent code, while the latter group should be allowed to make the neces-

wary adjustment.

another argument put forward by a member of an accreditation panel
<, faculties of law in some Migerian universities, Is that insisting on the
egulation dress is demaocratic because one is not forced to go into the
seofession. Tt was further argued that if one must hald unto his religion
Srmly, then he has the choice Lo keep off the membership of the legal
srofession. "The question again is that how would a head-cover put on
with the regulation dress make one less lawyerly, In other words, how
does the Muslim dress make one perform less in the profession? Why the

—_—
il Thris T i hueid by Prol Alssovoend n his visit as the chalrmian of Accredative Panel of Cunncil
far Legal Fducabor o Facatly ol Law, Gayery Linversty Fano in fuze, 0I5
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there is even no legal backing for the insistence? Law and religion
dre not o be contradictory; rather, they should complement one
Tn a democratic setting, people are given the freedom to be
wish to be as long as they do not infringe on other people’ fre
this situation the constitution of Nigeria grants her citizen the fr
manifest his/her religion in practice and obser vange. Diressing ac
to anes religion is part of manifesting in praclice and observance
ligious belief. It neither interferes with the ri ghts of others, nor is it
the public interest. Conversely, insistence on strict assumed “ethical
fession dress” would Invariably breach the Muslim woman lawyers
stitutionally guaranteed right to freedom of religion,

There is the need for the uthority concerned including Counil
gal Education and Body of Benichers 1o consider accommuodati
requirement of the Islamic dress code by Muslim women in confo
with changing times. There is the need for the profession o move wi
fimes. Tt will not assist the course of the profession to remain static
rigic in this regard, Presently, some judges uf Nigerian superior
records sccommodate the Islamic touching to the lawyer's dress
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SION

Secegoing it is clear that the dress code of legal profession is
= conformity with Tslamic dress code if the head cover drawn
Soulder is added to it Tt is the submission of this paper there-
sllowing or permitting the Muslim female lawyer to dress in
+with her religion will grant her nothing more than her fight to
o refigion, In addition to the fact that there is nothing in the lasw
¢ the head cover or requiring women to leave their hair bare
~guiation dress, it has not and will nat in any way jeapardize the
of the profession. As a matter of [act, God-fearing Muslims who
<o following the dictates of the faith or commandment of Gad will
: better, the cthics and nobility of the prolession. This is because
wslims will perform their jobs and obligations in the profession
o diligence and honesty as required by the legal profession as well
Lelamic faith, They would not be involved in any act contrary and
wul to the profession,

aper is therefore calling on the Muslim women in the legal profes-
ond outside it 1o demand through due process of law, the allowance
s official dress in conformity with their religious beliefs in all pro-
s including the legal profession.

e countTy 15 ina democratic dispensation where people are pressing to
e given the right 1o perform acts which may seem unreasonable to other
=eople, and yet they are granted, Demnand by the Muslim women in the
\ezal profession to dress in conformity with their religion is very reason-
e and constitutional. This will not make themn any less presentable, fit
and proper person for the noble profession.

There was a good reason for making the women in the legal profession
wear skirts in contrast with the trousers which men in the profession wear
despite the fact that men and women in the profession are regarded as
ane and the same. This is hecause among ather reasons, some recognized
beliefs do not accommodate the wearing of trousers by women. Presently,
women who desire are allowed to some extent to wear trouser suits dur-
ing the official outing in the legal profession. This is a new allowance too.
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It is therefore the passionate call of this paper to the body conce
respond positively to the yearning and aspiration of the Muslim
who wish to be part of the learned and noble profession. The judges.
principals of law firm, and the Heads of Law Faculties and Law
campuses should permit the female law students and lawyers who
to dress in conformity with the tenet of Islam to do so as presented
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IDUAL CRIMIMAL RESPONSIBILITY
MED COMFLIET SITUATIONS: FROM
HITY TO ACCOUNTARBILITY

oPDUECTION
Criminal responsibility is a process whereby persons are made
r for the crimes they have committed either as members of an
group or as commanders, The development of individual crimi-
sonsibility in international law heralds the coming together of l-
of traditional international law with more recent approaches to
rights law and humanitarian law, and involves consideration of
.- as well a5 international enforcement mechanisms. Prior to the
Century, states were primarily the only subject of international law,
the title given to the subject was the “The Law of Nations™. This
was fuelled by the rise of positivism in the 16th century and the
of Jurists at that time’. It is trite to note that at the time individu-
were treated as subjects of international law only as an exception 0
general rule as it relates to the crimes of slavery and piracy®. With
sassage of time, the individual has come to be recognized as a sub-
o international law who possesses both rights and corresponding
sibilities a5 shown in a number of international instruments that
such rights and responsibilities to the individual’. For the pur-
of this study, this paper will focus on the responsibility of individuals
sspect of international crimes as it relates to armed conflicts knowing
well that the world today is confronted by a disturbing proliferation
onflicts which are no longer International in nature® as it were, and
s Crppemhiien, LIL Enternasiindl Law as citesd in (VBrten, [ Iesernaticeal Ene, (London; Civeit
dish Bublishing: 20011 p 745, See ala: Shaw, BAM. Inbernaticeal Lo, Gt ed, {Cantbeidge. Cam

hridge Usiversiny Press; J0L0] . 357

B = Plracy [ure Genlinm (19347 &C 586, whare the Irernarional lurisducbos s weapect af e

offence ol pirscy wes afficme:d

. There are plethora of exanijples 15 Inbernaliveal Comentics fur the Suppresion of the circulation
il mceme Pristicatinns 1930, Interpatiomal Comventicn lor the Protectan il Sulsnarime
Telegraphic Cahles LHSL, Agreement Conceming the Seppressan ol s Smodemg LA31, Tnler
vl Comvestin for the Sappression of Coanberfeniog Cosmency 1924, Comventin for the
soppression ol the licn Tradic an Dargerces Dinege 1935, eo, which all grant fights and respunei
bilities 1o rhe Indhidual m iniernacional bw.

i ©ores T “Tnte rmtivesl Crimamatmation of Enternal Srocrie’ 1995) AL, p 554, See alse Gra
dtzley T, “Trctividual Crimerl Respesadodlity Far Viglatinns of [nternatione] Humanstanan Law
Cymnized L Koo Inkernatinnal Armed Comllice” {darch 19531 [TRRC, Mo 122, p 18,
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in which the basic problem regarding the classification of offences
to be that the borderline between war crimes and crimes against
iy appears blurred. Therefore, this Paper is to determine the ex
criminal responsibility to be horne by those participating or tak;
tive part in hostilities and the position of the international com
when atrocities are committad during armed conflicts. Hence, it
cus on the concept of individual responsibility, Command responsi
Pre Nuremberg and Toloyo Tribunals, the Impact of the Nuremberg
Tokyo Trials, the Ad hoc Tribunals in the 1990% and the Internag
Criminal Court, the Hybrid Courts and the jurisdictions of these ¢
and tribunals with respect to time, location and subject matters.

INDIVIDUAL CRIMINAL RESPONSIBILITY
The concept of individuyal criminal responsibility with réspect Lo
conflicts cannot be separated from the concept of Jus in befl since
matter of fact individual criminal responsibility could only arise
there is a breach of jus in bello* . Some authops® have pointed w the
that the first attempt at frowning at the use of force by the internari
cominunity came with the escape of Napoleon from the island of
and his entering into France with an armed force, earning him cond
nation as an outlaw by the Congress of Vienna in 1815, Thi bec
precedent when in 1919, the treaty of Versailles with the attendant
struction occasioned by the first world wiar noted that the German

before military tribunals and alsq established the individual TEEpONS]
ity of Kaiser Wilheim IIf not minding his status as king of Prussia
Lerman Emperor. Althaugh this did not achieve much due to polits
and economic undercurrents, a precedent had been established, furs
enforcing the norm that armed contlict did not offer Carte larche to
parties involved,

5 Advisury Opinion of the Inter Ames kam Lo of Hgman Rights In Re - Intnodocriom of ead
penalty in e Pernaan ComEtialion Case 16 HRLL 1595, 0 9 e 14, wiere 5a st affirmad
i irl.-inldu:ll.'ﬂ-pq‘.n.g.m'b.lllr:.- mary il 2 nvoked foe vialions tha are detied It internalingal
mamaments a5 crimes urder Irdrnarianal Liv,

L] ufrea et L, p 745, Tt i brile pa ke her that th first revorded Pzal for hreaich i jus in bedo
detes hack 10 1494 wisen 2 Hrilunal tried and comvicigg Peesr Van Higenbich for arngejfias L
mikted ées Governue of Hreisach,

7 Arlivie 233, Treaty ol Varssailes

H Artkile 237, Treaty of Verssail,
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witnessed an unprecedented level of barbarism, violence and
during World War 11°, At the end of the war in 13435, there
e a concensus among the Allied Powers that the perpetrators
ageinst the laws and customs of war should be brought to
y in view of the fact that there existed overwhelming evi-
Nazi Germany that it had targeted different categories of in-
ovilians, including homosexuals, gypsies, mentally ill and most
the Jewish nationals. This was the height of anti - Semitism
o the concentration camps of Auswictch™ and Sobibor. Thus,
%5 of August 1945, the United States, France, United Kingdom,
soviet Union concluded the London Agreement which provided
wstablishment of an International Military Tribunal, Annexed to
t was the Charter of Nuremberg Tribunal. Although this

¢ the Allied Powers was criticized on the grounds that it was an
f the victors of a war to finish off the vanquished, such criticisms
ot hold in the face of the glaring atrocities of the Nazi government.

545, the Judpes of the international Military Tribunal in Nuremberg
- face the issue of who, among the alleged criminals of the Axis,
2 be tried for the horrible crimes committed during MNational -
m?" Should the individuals be held accountable, or groups and
ations that had made such atrocities possible be declared crimi-
How should the accused be charged for crimes from which they had
physically distant™. The tribunal indicted twenty four defendants on
_arges ranging from conspiracy. crimes against peace, war crimes and
=imes against humanity, These convictions" were termed a watershed
—d became fairly established in international criminal law that senior of-
4sals within a state will be answerable for breaches of international law;
st high office will not confer immunity and that there will be no general
Zefence of superior orders. The Nuremberg Tribunal also held that states
can no longer be held responsible for international crimes by stating that
Spates were abstract entities and only by holding individuals liable would

__—__'
] 1534 - IS5
| Severs] acoornts hve been pullished aboul this sad episode that has cusre 10 be koowii i the

Jewidh Hobocausr e Giloert. M. The Hidcecaust §936, AL lsrael v Fichman [1561) 36 ILES b
I wianzcoods Siefana. “Enternational Crinving Tustice” {2007} Jowrial of Internatinial Criminsl
Tustice Vil.5, s 4, Pp L3 - 915
12 e
13 [T Brien, Supra oote |Fp 764 787,
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incidents, it became established that people who comnit atrocitie
Armed conflicts wil] he brought to book, Ad hoe tribunals haye &
up through the ir:strummta[:‘ty of the United Nations to try breas
the law of war s 4 result of the conflicts in Yugosiavia, Ewanda, angd
Leone respectively, For aver SLXty vears now, one musr admit thas
sue of crimingl respansibility still constitges the Gordian Knot in
the practice angd theory of Internationa] Criminal Law, It is undog
true that from 3 Legal perspective, the principle of International Cr
responsibility shows a cerain ambiguity. And this is despite the ape
clarity of the Concept and its long term historical develapments's

ternational humanitarian Law, or the Law of armed Conllict, whick
Its own peculiarities and which has pone through an intese Period
growth, evolution and consolidation in the last g years. " The ryla
humanitarian [ aw” with respect 1 International Crinyes angd respon
bility have not abways appeared sufficiently clear. One of th problems

responsibility:

i Which was alay eambiinted oy 3 Bl o e sevomul wis g Star sat Lnoen Wy 19
1344

I5 i it= nriginal mzéming, clating aliest =raiiey, e princnk focued an e Criiving! Liakility o

phsical persong in .'ul.urlnr_'-:ml.'l:w.-rrhin_-h I Sewnind the netian A slate repeshilitg (g g azilivial foopy

the Piiple =reabslacinry fran z penal FNE F e staticg e pligsical FEr8uns <en be held ypcogni
able o liternsdipngl Crirtes busd i has haedd b tnswer she testive of the romdinians mnder whivh such

ST bEetinn uf Crimmgg Leahility ¢ an fuks Place, vtk if fas UPEed g gy o < ormplisc quesbians tha a

A0l withour Implicatiang in iy st ey ufmaaralirg, Felbsoplie anid ma Ipuctanthy the geiieral | Seey of

v,

6 Cirep Dduarda " The Evrnlinbioe of eslividuzl ¢ rimngg Busnonaibllity unier I Al
Lew™ Internatipral Reyi: w50l the Bed Crogs, g, 535 1640 ':!m..'_'-s.w.im:--:g-'n.'m_e-'rc-uulws.-
:I:-:u:r.enra.-'l:.lr-:-'E-;'.qa:.i:.'-n. Agessee] ZEHIT

17 Messmiowni 1.0 am M sl 24 Thearice SN Criving! dpringiel, 3TE hnpy
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MANMD RESPONSIBILITY
= doctrine of hierarchical acconntability Lo cases of war crimes™
crrine of command responsibility was established by the Hague
ons™ and apphied for the first time by the German Suprene
in Leipzig alter the First World War in the 1921 trial of Emil Mul-
' This doctrine alse known as the "Yamashita or Medina standards”
on the precedent set by the United States Supreme Lourt in the
o Japanese General Tomenyuki Yamashita. He was prosecuted in
i a still controversial wial, (or atrocities commitled by froops an-
% Command ia the Philippines. Yamashita wag charged with "un-
Oy disregarding and failing Lo discharge his duty as a commander
ool the acts of members of his command by permitting them to
it war crimes™, 'The "Medina standard” is based upon the 14971
tion of US Army Captain Ernest Medina in connection with the
¢ 2i Massacre dusing the Vietnam War®, It was held in that case that a
anding Officer, being aware of a human rights violations or a war
will be held liable when he does not take aclion,

and responsibility can be said 1o be an omission maode of Individu-
~riminal Liability, This means that the superior will be held responsible
rimes committed by his subordinates and for failing to prevent or
oh them as oppused to crimes he ordered. In Re Yamashita® before a
= Military Commission; General Yamashita was the first ro be charged
ety on Lhe basis of responsibiliry for an amission, He was Commanding
. 14th Area Army of Japan in the Philippines when some of the Japa-
sese traops engaged in atrocities against thousands of civilians. By find-
=g him guilty, the Commission adopled a new - standard, stating that

llizne, AT aeed Mariises 15 Dottty Assuvatoms: Juint Criminal Euferpriss, Commamd

3
Respunsilaling and L Mevdepment of Insereativesl Crimical Law, meptember 15, 2HI4. Seeala
ionsdand Sokis, Cresnmand, Sopertor or Bis patestal Besponalhiligy CEC o toihine., My i,
.

3 Hagax Crervemions U 1100 and X (1907

= Runteizas T “The Cantemproary Law of Supertor Brguomaihiliey” American Inurnal al Intema
slagal Lawms Mn 3, fuly 19655,

n The Yairashicz Siandesd. See Rowlond B Sogemn 2od the Tliver Fasan” Tapser praseoced o Fin
sosanhers &l Sujamir Brason, Tokpo L4552, ‘[he danerican Bzcapation of lapan ol Meanries
of the dxid - Pactfic Wai, Brmeelun Dnieecsibg, May 4, 200G

) T Aeding Sanidard, See B 0 affrer B Humnen Pagnn ard the Cammanien, Aukams |95, e
alse Enpmiwda I " The My Lat Maseare: i Dase Sonly™, Heman Tiphes Programs=nes, School of
e Arnzricas, Duri Bnning, Gearg .
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Wis appealed and the 15 Suptemie Court in Re Yamashity 5
decision of the Military Commission™ 4 ey Sentencing, Yama
execited. In this case the Courts, clear]y accepted that a Cp

Actmal knowledge of unlawful actions i sufficient 1o impose |
criminal respomsibility.

In the Higly Command Cage™ + the United States Military Tribunal
that in arder fip 4 Commander tg he criminally liahle for the ac
his subardinates “here must be a persong) dereliction’

rameters of Command responsibility were thye
ability on Commanders fur their failure g prev
crifnes by their subordinates,

24 Ui, Fuli ret oy Fled Lawd

25 Supra e 710 |

it Shzan, [Lndip B “Coimmarling E.-E'=|lun:>|'l:-."_'l!:-' AN Sulteriar Ordrs g the Twimtieh Cenhiry
A Century :||'|'f.-ulur.'-:-:'_"-{urd-:_r:h Unlversity Efsckranic Fonrnal of [y
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AND RESPONSIBILITY FOR

WFUL ORDERS
ders and ather superiors are criminally liable/responsible for

 —ec committed pursuant to their orders™. The Canadian Courl
. appeal Court considered an Appeal in the Seward Case™, with
: 10 the Sentence imposed by a General Court Martial on the wificer
nding the 2 Commands unit of the Canadian Airboroe Regiment
in Somalia as part of Operation Deliverance. The accused had
charged, inter alia, for having “negligently performed a military
smposed on him Lo that he . by issuing an instruction to his subor-

that prisoners could be abused, failed Lo properly exercise Com-
over his subordinates, as it was his dury to do s¢". The Court de-
: o increase the sentence from a “severe reprimand” to three months

ament with dismissal.

1945 a German Commander’ was accused of having ordered in
-h 1944, the shooting of 15 American Prisonets of War (POWs) in
ietion of the 1907 Tague Regulations, the Us Military Commission
2ome held that the Commanders were responsible for the arders they
snd therefore if the orders were unlawful, they were responsible in
25 those wha carried out the orders.

mmanders and Other Superiors are criminally liable/responsible lor
wur crimes committed by their subordinates if they knew, or had reasons
. know or believed that their subordinates committed or were commit-
<ng such crimes and did not take all necessary and reasomable measures
= their power ta prevent their commission, or if such crimes had been
_ommitted, to punish the persons reasonably™. The International Criroi-
1 Tribunal for the Former Yugoslavia, held that the doctrine of Cam-
wand responsibility. as a principle of Customary International Law, also

% Aritcle oa, Ceneva Dooveniiog 1, Actizle 30, Genera Convection 1, Arvicle 29, Geneva Conven
pinm TIT sned Arbcle L35, Cieneva Camwentian 1V o L2 Angust 1344, sze ala Artile ™[I ulth
1590% [msrmatinal Coleainal Tritral for Eve Farter Yugashvi ssdd article e (10wl tha 1931
Irsermateimal Lrimninal Triliuval for Bwamls

= Sewarsd foare, Cammet, Cowrs Ml Apseal Court, Tadpient 27 Mny 1795,

H] Tisstlar Coee 115 BltEacy Cieimibsalon ab S, ludgnpept & =17 Licinber; 15945,

Artick 86 and 57 Procoscd [, Profeeals Sddicmnzd sp (e vnis o0 amatnten 1577, Article 18

16 Srarte amd Akepesu’s Case FUTR, fudgrment, ? 5ot
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applies with regard to non-international armed conflicts™ _ In
it and Others Case™ in 1995 concerning the rrial of Colonial
Haile Mariam and former members of the Dreg for allegediy
ting crimes against humanity and war crimes during the forme
between 1974 and 1991, the Special Prosecutor of Ethiopia s
“Heads of State and Other higher responsible government offics
form of government are all required and abliged to know intes
crimes there under. They are also obliged to preven: the Comm

these aces {ie. of International Crimes) and to ensure the ohae
the International norms”

RESPONSIBILITY FOR SUPERIOR ORDER
Every Combatant or soldier has a duty to disobey a manifestly
ful order. The rule is that military orders can and must he obeyed
they are manifestly unlawful®. An order is manifestly wnlawful
offends the conscience of every reasonable, right thinking person,
be an arder which is obviously and fagrantly wrong, The arder

i a grey ared or be merely questionable; rather it must be
obwionsly wrong . *

In Sergeant WT, case, the Belgium Court Martial of Brussels sentes
sub officer to three years imprisonment for the willfyl killing of a o
1he accused was serving in the Congolese Army within the frame
of Military Technical Co-operation between Congo (DCR) and Belgs
The Court held that the Sergeants interpretation of the orders he hat
celved, ie tw kill an vnarmed person in his power, was manifesily us
Iul; the accused therefure had 2 duty to disebey the order. The
States Court of Military Appeals in Calleys Case™, opined that Mik
elfectivencss depends upon obedience t orders, On the other hang,
abedience of a soldier is not the obedience of automation. “A Soldier &

33 Hadelbgeanavk: aad D8 Cae [ETY, Mavomon an fpis Challinge mo lurislicban, 12 Ko
bur, 200z

4 Ediapia, Speciel Prosecutors OFce, Aelengintst cod Orkers Cuss, Raply colrmittad v reRpim
the Ok viom filesd by Coursel Jur defandants 25 May, (945,

a5 Liraad, Diistrict Milacary ot Poe the Cantral [udisial Drsrriet, 240 Mahinki zad Cgkors (e
[, 1) Dceaber 1558,

35 il Cane, Camady Supreme Cird, Crimsenling Crpinins of ane ol the Tudges 22 barch, 1454

L) Hefpivem, Unilet Markel E-rlml:.ﬁr'q:e;_"_' Bl Case, Judgiment of 13 AT

Ja Calieys Crse. US Army Coun ol Military Appeals. Judyment, 21 Daecerah-, (955
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agent, obliged to respond not a5 a machine, but as a person”. The
= these factors into account in assessing criminal responsibilicy
s done in compliance with illegal orders. The ICTY also dealt with

receives an illegal order, he should draw the attention of his

sander to the llegality of the same. If the Commander insists on his

s, the Soldier should abide by the order and implement it unless

egality Is clear, and the order forms a crime &g, if the military com-

fer orders a subordinate to forge papers, embezzle funds, murder

=an being or torture him, the duty of cbedience is turned into the

mn:l'usal“" It can safely be concluded that a superior order docs nol

Joate a subordinate of criminal responsibility if the subordinate knew

ﬂ].: act ordered was unlawiul or should have known hecause ol the

stly unlawful nature of the acts ordered®. However, there is an ex-

wve practice to the cffect that obeying an order to commit a war crime

be taken Into account in mitigation of punishment, if the court de-

—ines that Justice so requires, Thus the 2000 TINTAET Regulation No,

00/15 provides that “the juct thal an accused person acted to an ovder of
ment of of @ superior shall not relieve i of criminal responsibil-
but may be considered in mitigation of punishrment if a panel delernnes
Justice so reguires ¥,

PIVIDUVAL CRIMINAL RESPONSIBILITY:

PRE HNUREMBERG

Sedividuals are criminally responsible for war crimes they commit. In the
wedinance for the Government of the Army, published in 1386 by King
Wachard 11 of England, limits were established to the conduct of hiostili-
s and on pain of death, acts of vielence against women and unarmed

-

e Article T3} ICTY Swargte. Prosanmor v Detalic, Prosecwsor v Blaskic. The concept of comimans
respocsality has devdegsal sipnificandly ot Junsoradesce b ibe POTY Dine ol the it e
cent juskgmrda that cxtensively deals with the Subjeet is 1he Baliloviz [odgment af 16 Movembar
3005, Para 22 - 104}

i Fellah Awad AL — Anzl, “The Accompliskment of Duties and Tl Execatlon of bl
tary Ohders, Thelr Timiss and Constraiots”. Hormal AL - Wanton, Mo, 149, P il

£l Avticke 33, 100 Sternbe, Artecle 7040 TCTY Selile Aeicle & (4) Srube of the pectal Court for
Slerra-Leone. 202,

& Secliom 30 of the UKTAET Beguletion Hu 20004 Acticle & vl the 1945 IM1 Chareer [Nuzemberg)
Article i [4] Staoxe of the Specizl Caurl b Sicrm Leane.
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Priests, the burning of houses and the desecration of churchas
hibited® . Provisions of the SaIme nature were included in the cq
by Ferdinand of Hungary in 1525, by Emperor Maxmilian |7 ity
and by King Gustavus I7 Adolphus of Sweden in 16714 Article 1
Articles of War decresd by Gustavas [[ Adolphus established thy

The earliest trial for war crimes seems o have been thal of Petes
Magenbach, in the Year 1474% Ap thar time, az during and .
Nutemberg trial, punishment of the accused Binged on the q
Complianee with superior orders”. Charles the Bald, Duke uf B
dv® known to his enemies as Charles the Terrible, had Placed L3
Peter Von Hagenbach at the helm of government of the fortified o3
Breisach, on the Upper Rhine. The EOVErnOT over zealously f
his masters’ instructions, introduced a regime of arhitrariness, be
and terror in order to redyee the population of Breisach to total
sion. Murder, rape, illegsl taxation and the wantan confiscation of
Property became gencralized rractices. All these violent acts Were
committed against the inhabitants of the neighboering territories, ;
ing Swiss merchants on their way to the Frankfy, rt fair, When a large
[itisn™ put an end to the ambitious goals of the powerful Duke, the
ol Breisach and g revol by both his German mercenaries and the
citizens led to Hagenbachs defeat, as a prelude to Charles’ death in g
bartle of Nancy in 147750

£3 S nane 1, Imge 2
44 Artick: fand § fogs e Humanitartan rules
5 Shewarzenbesper G, ypsrna iunal Lo as Applicd by Inernativnal Coeris and Ty, Yol
The Law nf Armned Condck, Slevens: Lond LR L EHE TS Lireppe Eduase, % el
4 Thid, P 457 2
4; Dinstein ¥, The Lh:l-.-n:e--.’ﬁhﬁlirxc fa shapenind Orde” in Pilernarignal L, Leydin, |5 =
4d 1435 p477
14 e cueditivn was made Hp of Austrin, France, Bar and 1 frewens amd Kniphis of e Lipar -
Hiine =
il Grepp &, Supra sorte 6. 0.2 Acornnling oo Sctusrzeshe TR2E i 3 Feamevwnck of ciasi- inger. ]
nzzlimal |Liw, ufiss characteristics & "y st uFu:':r:I:-..::-:u:quL"l:;.-inu'r-i.;h entitizs condun thags frass i TP
FEALCC a5 3 Ty Wi sufr s o [ttt Lawc” the Huly Revmian, Frepire “hed dlegsinerated g stich
Extenl thar — relations e ifs PRI f v vomdug e vy g for ing hénd 64 clistiozsh rom | i gt

LIl

liunal selations, 220 nnre 1t Jrge 101
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death of Charles, the Arch Duke of Austeia, under whose au-
Hagenbach was captured, had ordered the trial of the bloody
Instead of remitting the case o an ordinary tribunal, an ad hac
set up, consisting of 28 judges ol the Allied coalition of States
In his capadity as Soverelgn of Breisach, the Arch Duke ol
sopointed the presiding Judge. Considering the State of Europe
the Holy Roman Empire had degenerated entities which had
= 2 propecdy international nature, and Switzerland had became
t even though not vet formally recognized. It can be con-
hat the tribunal was a real International Court. Several centuries
before the foundation was laid for incriminating individuals for
considered as grave violations of the law applicable in interna-

srmed conflices.

the American Civil War® |, President Abraham Lincoln issued the
Code™ prepared by Francis Lieber™ and revised by the board of

this text represents the first attempt to codily the Laws of war.
*eher Code provides that: “all wanton violence agaimst persons in
country, all destruction af property, all robbery or sacking and
. wounding, maiming, or killing of such inhabitants are punisnable
are strictly war crimes) ™ [t went further Lo state thals “crises puo-
e by all penal codes™ like “arson, theft, burglary, fraud, forgery and
- committed by an American Soldier on the territory of an cnemy
are considered as if they had taken place "t home” and are severely
hod", In the 20th Century, after the Furw (L0 War, another leap
schieved in the Treaty of Versailles®™, This (.. cstablished the right
Allied Pawers to try and punish individuals responsible for "viola-
of the Laws and Customs of war"™™, Article 228 particularly provides
“the German povernment recognized the rights of the Allied and

18f] - L3205,

[ranructiens (ur 1 Cromernmunt of frmaes of il Leied State e the erald, General {inders b
100 e gl 1RA.

Boirfessar of Law # O nlumbdz Colloge i Mew Tork

Atticle 44, Licher Code 182,

drtcle &7, Liener Code 1R63. bven dibe ide wes degtinel fer Arerican Suldicra and oely
Diniding oo therm, the Lisker Cody Bad en impeoctant inflizance on milieop rapulzzions ul ol
wrries 3 well.

Toeaty of versailles, 33 [ene 120%

Apiiclzs 228 apel 129, Treaty of ¥eraailiag.
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Associated Powers o bring before military tribunals persons
Imving committed acts in violation of the Laws and customs of

The Hague Conventions of 1899 and 1907 and the Gieneva

of 1929 Relative to the Treatment of Prisoners of War had no
on the punishment of individuals who violated their rules®.
192% Geneva Conventions for the Amelioration of the Candic;
Wounded and Sick in Armies in the Field had such a provision i
ticle 340,

THE NUREMBERG AND TOKYQ TRIBUN
Two main events vecurred midway through this last cenlury whi
great impact on International Criminal Taw, The first milestone
trial of the major war crinninals held in Nuremberg and Tokyo in
of the Second World War. They highlighted the principle of i
criminal responsibility for certain serious violations of the rules o
national Law applicable in armed conflicl; the terms “crimes agal
Peace’, "war crimes” and “crimes against humanity found formal
tion® % The Second event was the adoption of the four Geneva
tions of 12 August 1949 for the protection of war victim®,

It was after the Second World War that a movement started within
ternational Community which clearly began to shape a deeper co
ness of the need to prosecute serious violations of wars with regard’
to the fraditional responsibility of States and to the personal res
ity of individuals, The horrible crimes committed by the Nazis ;

54 The Ciermen puvernenen threfoee Rad che dite ks Sand over %l prrsons accuset i
perrt Evens b b bronght before ar Allied Miltars Tribunal In the case of 2 Andtviduyad %
efcrimingl 20k against thy ralionals of mar b eoe af G Allied 1nd Aisncinted Powen”
possbEity of seiting up ar Infeenabonal iribural was pronaded fru

50 Selimuler and ‘Tnman || The Laws of Azmind Conflict A callertion af o anamians, Besnhs
acd i nther Dyenmants, (Rattines XNy hed Henry Dunasit [ atilbe: DondnechniGuns |
Yoded. P 5 Son alg Spoct [ e Flague Crmvzittiane and Decleratvown of 2558 and 1907 05
ek Endowment far Ind'L Prace Mew York, 1915) p 130

Gl Graditxey T, "Indnadad Criminal Responsthilig for Viclabor s of Internaticral Hunani
Taw Commitited in Mun-internatioral Armed Confiiis TREC, Mo, ERER b Y
Brg e mvscnncestdaca mmis masc3TIR L bim L Accessed IR Tamoary: 2011

0l Thess Inscrumeniy established & speciae Famesed fur he reve it and panishmed of e
i serivus of the prosisens they coniuing the technse e "gave hredi lus” was calned
&l areppl Fivands opmed tha “Serias vinlaiom o the Laws e oo shams afwar® is 3 hoaridir

cuncapt char et of “eraee hraclies?
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wpanese led to a quick conclusion of agreements among the Allied Pow-
erz and to the subsequent establishment of the Nuremberg and Tokvo
mternational Military Tribunals "for the teial of war criminals whose of-
=nces have no particular geographical location whether they be accused
=dividually vr in their capacity as members of vrganizations or groups
or in both capacities *" Those special jurisdictions also took inte account
e new categories of crimes against humanity and crimes against peace™,
The Nuremberg International Military Tribunal established the legal ba-
as for trying individuals accused of the following acts™ : Crimes against
seace, the planning, preparation, initiation or waging of a war of aggres-
son, or 2 war of International treaties™ |, agreements or assurances, or
participation in 4 common plan of conspiracy for the accomplishment of
any of the luregoing.

War Crimes: Violations of the laws and customs of war which includes
miter alia, murder, ill-treatment or deportation into slave labour or for any
other purpose of the civilian population or in occupied territory, murder
or ill treatment of prisaners of war or persons on the seas, the killing of
nostages, the plunder of public or private property, the wanton destruc-
sion of cities, towns or devastation not justified by military necessity.

ERIMES ACAINST HUMAMITY: This includes: Murder,
cxlermination, enslavement, deportation and nther inhuman acts com-
mitted against any civilian population, during the war, or prosecution on
political, racial or religious grounds in execution of or in connection with
any crime within the Jurisdiction of the tribunal, whether or not in viola-
ton of the domestic law of the country where perpetrated®.

Lhe jurisdiction of the tribunals was quite enlarped™. These well known

el Arthele ol the Loncon Agreemnest for te Frusecubion and Punidines: of the Major War Crimni
uezs el the Rarcoean axis, o 8 dugas 1995, 4 cdred by Schindler I and Tanen T, sOpra mees h3
pell

#H Schwelb £, "Crimes Ayzonst Elumanind BYIL, 1546, B 174,

1 Arlicles § and u? af e 1943 Inernationz] Milhary Teianals (T Charier, IMunemberg),

i Trere is i ooy asy refarece of Uie "Sapcliy™ of treathes, wa compared with &rricle 237 ol The
Versailles Treary,

&7 A sirilar provision Dech frewr specificatzon = oo be foussl in Asticle s afthe Takva Tribunal

o4 [ cmvzred “leafers. arganiraes, metigesans and sccoanplicas™ whi hae! taken PRt in te Firnea
lom ar exentinn of & woenmen plan eof cocepiracy b commit aor of thee <rires: all of fiss
v conrigersd for “all acts perfarmed by ame paesancin the: veeciion o sach plen’
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developments covered only International armed conflices®. In 1949, &
generally considered that an extension of the system of grave brea
caver internal conllicts would be viewed as an unacceptable encr
ment on state sovereignty. When the Protocols Additional to the
Conventions of 1977 were adopted, states had not ch anged their s
iny this respect. Furthermare™ , newly independent countries feared
their new partners would take advantage of any potential opening
vided by the adoption of Protocel IT {relating to Non Tnternational
Conflicts) to justify excessive interest in their internal affairs, He
the majority of armed conflicts are non international, snd there is o
ing to suggest that the classification of a conflict as International os
International under International Law has any effect on the condus
the parties involved™

History offers us too many examples of wantonly destructive behavie
in civil wars, with Cambodia, Somalia, Rwanda, Sierra Leone, Libe
Sudan springing to mind. Faced with such events, the International
Munity «an no longer turn a blind eye. Thereisa growing determi
to see all perpetrators of atrocities committed in this course of ars
conflicts held responsible for their acts; and development in Hum
Rights Law have already made in roads into the argument of soversis
which has blocked such aspirations in the past® This eventually led
International Commuanity 1IN to set up ad hoc tribunal to Iy perpe
tors of war cries in non international armed conflicts,

IMPACT OF THE NVREMBERG AND TOKYO
TRIBUNALS
Ihe Muremberg trials produced a large number of judzments, whis
have greatly contributed to the forming of case Law regarding Individs
Criminal responsibility under International Law™. The Jurisdictional &
perlence of Nuremberg and Tokyo marked the start of a pradual proce

i W the exception of the Etermal disnesans of crimes against husmaaty,

T rrndiiziy T. Supra nots o0, rl

TL bk, 2

| Tk1d.

n Traal uf e Blajor Wi Crzminels befirs the Internzzinnal Military Tribunal, Murcmberg. 14 5

vather 1545 - 1 Gcicher 1948, Oificial Dncamenls znd F'runen'_‘iu“:..}[urr:.'x:g L9dT aw cifed
by Greeppl E, Supra ncte 4, pll
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snrmulation znd Consolidation of principles and rules during
==tes and international organizations launched initiatives to bring
—odification through the adoption of treaties. In 1946 the UN Gen-

bly adopted Resolution 95 {17, Having taken note of the Lon-
Agrecment™ and its annexed Charter, the General Assembly took

smportant steps™.

this resolution the UN confirmed that there were 4 number of
principles belonging o customary Law, which the Nuretnberg
r and Judgment had recognized and which appeared important ta
sorate into a majer instrument of Codification™ [n 1950, the ILC
ed a report on the Principles of Tnternational Law recognized in the
cer ol the Nuremberg Tribunal and in the Judgment of the Tribu-

7 After Nuremberg, other tribunals had come up following the foot-
s of Nuremhery while modifying and increasing the scope of offence
¢ crimes that individuals can be held responsible for under Interna-
1 Law,

AD HOC TRIBUMNALS AND THE
JNTERMATIONAL CRIMIMNAL COVRT IN NON

INTERMATIONAL ARMED CONFLIETS.

4n important step in the process of developing rules o individual crimi-
2l responsibility under International Law was taken with the setting up
o the two Ad Hoc Tribunals™ for the prosecution of crimes committed in
won international armed conflict in the former Yugoslavia and Rwanda,
These tribunals represent major progress towards the institulion of a k imd

% E=ditad AfFrmaion af the Poovipdes of Inneroalis el Lans Becognized by the Chares of The:
Murciterg Iribugal. A

= Tomdrn Agresment of §ugust 143

7 Thie lirst veye vt ofcmmsiderahle Legal imporini: 15 GA aSirned the pricclples of Tmeimea

il Lo racogaiensd by baoth the Charter and judgment of rhe syresberg Trinunals The Sec
i was 3 sentnmers tn ke e princrples oedifind by the Loascnanional Lew Commissive: &
subisitizry cogen af the UM Cencral Assembly,

77 Thhs car b domne vitler by vy ol a pesersl codiScation of pifences against the peace wd sreanily
o mnackiml o 2ver as an ipbervaticnal eriminal e

o Artivhe fof tha Karemberx {harter bas sima: e o repoesinl m:h!r:l [rternationg. Law" See
BewwmLie, 1 °Fri naiples of Poblic Tnternesinnal Law 0 ieed: QUP L5900 56 G alzo Shew
B Toier itatlonal Do, PCasnhridge: Cambeidpe Unbeersity Poess 2005)

Ty ~ts Tribuzals im e the Tessrmatosal Cremizal Tribusal e e foomer Yupaaavia end Tzvleca
tiomas Crinrienl ekl for Reamde (SCTY and FOTI sespectively)
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of permanent jurisdiction. They have also provided clarificatie
gards the substance of what is becoming a sort of International €
Code, in the sense envisaged by the UN General Assembly in its
tion 95(11*. The various UN Security Coundl resolutions on the.
lishment of tribunals for the prosecution of individuals respom
acts comunitted in the former Yugoslavia and in Rwanda contais
sions on acts punishable under International Law®.

The statute of the Interpational Tribunal for the former Yugosl:

merates the different crimes coming under the jurisdiction of the
Article 2, on grave braches of the 1949 Geneva Conventions, g
Tribunal the power to prosecute persons “committing or orde
commit such grave breaches”. Artiele 3 enlarges the scope to cove
tions of the laws and customs of war. Article 4 reproduces Article 2
of the 1948 Genocide Convention. In the Furundzija Case in 199
ICTY Trial Chamber found the accused guilty of violations of
and customs of war™ | under Article 3 of the ICTY statute, It he
both customary riles and treaty provisions applicable in times of
conflict prohibit any act of torture, Individuals a1l personally respe
whatever their official position, even if they are heads of state or g
ment minister. It is immaterial whether the breach occurs within the
text of an International or Internal Armed Conflict.

Article 5 authorized the Tribunal to prosecute persons responsis
crimes committed against civilians in armed conflicts ‘whether
tional or Internal in character’ Article 7 pave a wide scope to ind:
criminal responsibility covering all persons who “planned, instis
ordered, committed or otherwise aided and ahetred in Lhe P

L H] Sehineller Dand Tresvuan 1. Supra moce 65 50 921
- Bl Saatuce uf the Intermational Trituial Jur the prosecition of persans respansible far seros
tees of Indereational Bamanitarian Law Corsminal in the femitoer nf the fommer Tugeslivia snce 19
adiope=d 25 My L9393 by 5.0 Resolution 827 /1995 tawt [ 1IN Dpe, 5 1257114 093 Semalsn Harherge
lurimiction of the ad hoy tribuals for the frmer Yogodovia and Rwanda mver criises Ipaime b
and gerewide’, TREC, Mo, 320 Mo - Ties 1957, Bp. 805 snd 551 raspectiviy.

ik Artiche 2, &4 and & of the St of [CTY,

43 Surnnndzilz s, ICTY judgment, 1010 Docermber 1598,

Hi Thiza: inelede porvars, and catirages upon perspaal dignity Im:h.l-ding rape.
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~on or execution of a crime™, The responsibility of a person with
al position™  and the effects of superior orders were treated in
= along the same lines in the Nuremberg Charter and the 1LC
Reference is made to the possibility of mitigation if the Inter-
| Tribunal determines that justice so requires™, 1lhe ICTY Trial
i 1999 noted that the "accused was held responsible under Ar-
1 1) of the 1993 ICTY Statute not only for the crimes that he alleged-
—ted himself but for those committed by others which he is said
personally ordered, instigated or otherwise sided and abetted ™.

CTY published a list of five successes which it claimed it had
o Vi
Spearheading the shift from “impunity to accoentability” point-
that, until very recently, it was the only court judging crimes com-
a= part of the Yugoslav condlict, since prosecutors in the former
avia were a5 a rule reluctant to prosecute such crimes:
Establishing the facts, highlighting the extensive evidence — gath-
snd lengthy findings of fact that tribunals judgments’ produced;
Bringing to justice thousands of victims and giving them a voice

sng out the large number of witnesses that had been brought before
shunal;
The accomplishment in international law, describing the fleshing
o several international criminal law concepts which had not been
2 on since the Nuremberg trials; and

Strengthening the rule of law, referring to the tribunal: role in
sing the use of international standards in war crimes prosecution
Yugoslav Rupuhli-;.‘a:.

the I

Article 7 of TICTE :FI'D‘-'Id.IE! Shat indzedimly s nal anliycrichinally el e nitinirming

1 war eritnie, ey alen Tor arspil g b oomimit & war coeme, 2 well 25 for assisiiog in Saaliting
abding or abstting the commxisson of & war trime, They are ale resposilde Ine plidaing o
mmﬂi_s;]_inbl ke Comirmiaian of & wie Crme Secalsa Amide 25 [LC statube, Artcle o, Skatuee of
Spad il Cnuirt for Sleowa Leome.

Head of State of Governmers and Guvermmez! ollivils,

Pripciphes FTT sned TV

Aericle ¥ nf the IMT Charter (Wuremberg) Acticle 804} stabrie of the Soecal Coort ee Secea
Leome aned Fecion &1 ot the 2000 UHTAET Regabalm by, 2000,

Alpkaiised foaae ICTY Iudg.-ﬁt-'.ﬂ..!E [l 1459

1T The Tribonal's Accomplishment ic Justice 2 Law”, bigrtfmsmicivorg sifiksdoninzchy
vrew_from_kague!il_goovenplishmeent_en, il fcessad 14k My, 2012,
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1he Statutes of the International Criminal Tribunal for Rwanda 8
and of the Special Court lor Sierra Leone explicitly provide that in
als are criminally responsible for war crimes commirted in non &
tional armed conflicts™. The adoption of the Statute of the Trters
Criminal Tribunal for Rwanda is another matter. Indeed, in the 1=
spect, the Security Council has elected Lo take a mare expansive aps
to the choice of the applicable law than the one underlying the st -
the Yugoslav Tribunal, and included within the subject matter jurisé
of the Rwanda Tribunal International Tnstruments cegardless of
they were considered part of Customary International Law or
they have customarily entailed the individual criminal responsibi
the perpetrator of the crime™. With the adoption ol Article 4 reg
serious violations of Article 3 common to the Geneva Convention
of Additional Protocol 11, the Security Conncil effects what conld
garded as an act of faith in respect of the existence of a law attrik
individual criminal responsibility. This sudden development couls
well have been anticipated in the light of the preliminary repart &
Commisston of Independent Experts for Rwanda, which readily clase
the situation as a non- international armed conflict, EOING AT 10 ads
the issue of individual responsibiliny™. The Statute of the Rwanda |
nal appears slightly different, but the global approach of its prova

does not reveal major differences™,
4

THE INTERMATIOMAL CRIMINAL COURT

The Corpus of principles and rules has now been codified in a sis
instrument, the Rofhe Statute™ of the International Criminal Court,
Rome Slatute deals with the definitions of the crimes coming unde
jurisdiction™, ‘They constitute the most serious crimes and wre of ¢

Artzle 6ol e 1% TR amd Article & of the 2002 Stature of Sewemal Caoart far Slerid Le
Linizad Maritins, .“.fpl.'l.‘t of the zecretar v gl Pumsuant o Paca 3 of Secis i il B
Liun 235 (18], 13 Fibeunry 1335 (N Doz, 501995 7 134, M) 324, Taza 12, A cinad oy Girad
I Kdipra Tk 77
93 United Natins Treliminary repore of the ledpenidint Commssion of Fxperis s blished &
dcsnlance with Securhy Counel oesobation S35 019, UK Thee 57 05837 1125, 4 el 8
B 20 Mae 12, As ciled .h} l'.'ira.r'_'.rkg."li Suprp pote gl
R The starobe (8 Crenncide snd Crimeas agaless hitiitanity 1= the bre place and advis s ridirvecs
I Al R Common to B Cisteva Canventions of 199% and the 1577 Adidiioral Progncal 11T
pecullar conreat al e Rwenda condhizn cxpliing hive diffapances,
95 Adupted by a L Deenatic Contearanes an fahe 17, 1998, bt G g foroe in 202,
e Akl 3-8 100 Sabze
162
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#e [nternational Community as a whole®™. It is a comprehensive
which covers hoth grave breaches and serious violations of the
Conventions and of the Laws and Customs of war, The TCC stat-
a new typology of crimes, with four categories as opposed to
The 1CC Statute also confirmed, the provisions of the 1943 Geno-
ention” and represents a further step towards the codification
es and rules which appear to be generally accepted™™.

- evolution took place in respect of crimes against humaniry and
—rimes'". Detailed provisions were made and thus replacing Article
e Nuremberg Charter, Crimes against humanity'™ belongs to gen-
Castomary International Law and has been defined in several instru-
subsequent to the Nuremberg Charter and its Article 6", There is
lnok to the Martens Clanse™ which in its preamble refers to "the
s of the law of nations, as they result from the usages established
civilized penples, from the laws of humanity and the dictates of pub-
smnscience” .

Rome Statute also dealt with the traditional Concept of War Crimes'™
this has developed enormously and led to an enlarged and more de-
codification'™, Generally, War crimes come under the Jurisdiction
the 1CC, particularly when it is “committed as a plan or policy or as

- Article 3 [CC Stwute

- Thew ice: ludee: the crimne of gesocide; crimss apabng humanwmy: war crimes: and thy crimis LT
jerzasion, Article S01] (a) -0}

- Armicle & I0Z Statute which deals with Genecnle

= Grepjsi B Supra sone M, pok

T Arilchas 7 and 8 [T stakule

= Artiches 7 chelizies i1 a5 an oot cammitted 2 parl vl = widi speead ar systematic attack dizectid
apainst any clvillen pogalation, with kncwlkadge of the attack,

= The ICTY in Budemmse Cusc defined crimes agrinsl hurentiy as serions acts of viokenoe which

weem human beings by irthiag what = most esseial 1 thene. Lake their life, libecty, pimpsdcal weellare, heakth

e ur dagaity. They are inkramarse aiie by thelr exeene and gravity go bevand the fmics wleresle 1o e

eernational Coammmmity, which roust perforce demand Chiis panshicent. Bub crioees againsl humesity

o tramscinih the Individua] beczse when the ivsdividual i ossaulbed, hurmanity seooes wilder arnack and

worjated. 1 is thersfoce the concep of hizaniey as vickms which sesentially charicterizes crimes against

musramity:

H Az codified by tae Hagae Comweniios Ne IV of L9U7 and conficmed by Artice 1of 1477 24
dirional Pratesal [

s Erlide &

S0 eschemels TLL “War Crirmer.” Frwvclnpedia of Public Inbernatioenl Law, 4, [ 294 as cibed by

Greppe Edvarcha Supre note Lo, p 1k
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part of a large scale commission of such crime'™. This simply m
the ICC Is also given Jurisdiction over acts committed by in
several categories of crimes were dealt with™. Another importans
sion of the ICC Statute to be considered is Article 25% Article 25
ICC Statute at first glance gives the impression that it contained all
tial requirement for the criminal responsibility of an individual
thermare, it enables the delimitation of the individual trom other
of responsibility. such as that of the state, But on a claser lock &
appear that Article 25 merely regulates in details the various fi
perpetration of and participation in an international crime {para
{a) - {e) and attermpls thereof (Pars 3 (). .

Those provisions are situated in the Context of cther regulations
on the one hand, establish the Turisdiction of the Tnternational
nal Court over natural persons {Paragraph (e}} and, on the other
leave the responsibility of States under the International Law u

while neither clearly including nor excluding their responsibility
the ICC Statute [Para (4]), On the whale it scems fair 10 sav thal
25 by no means contains a comprehensive and definite compilation
requirements essential for individual criminal responsibility as the.
of the Article suggests. Never the less, it is equally fair to say that in
respect, Arlicle 25 is not worse bul rather better than earlier drafis of
International Criminal Code which contained even less explicit rul

Internaliomal Criminal responsibilicy™®,

nz Ariicie 510 ICC Skture

10 The ez i £ preave brazches snallished B Lrenes Conventhorgin Aricles 300, 31, 730, (&7
[TV respectiveiy Art 82 (3] and Ar: 50020 adidivianz] Protacal 1, (e Sscand comprizes ocher seriam
e al che Laws and Customs applicalle in mbernesionsl armed conilich within the celghlished Fa
of [mterratiimal Law, The chirsl VALRZOCT Fefura die seTuoas Vidatioas of Artichy 3 cemmen tn By Cenevs
wozrlivne, which sebines tu armed comtlict mos of en international ciarscter and oorers #ils comuminal
FErsans tiing 30 aciive jort in the boailities rach & vinlenor b lfe ead persan, in Farticulss marders
Lieds, mueilitian, and treatment and tectare; am wilreges upes personal danily, o parkcular ok
arad diyrading treatoees, the caking of fustages and relizal be grant judiciil guarantas recognized s i
peasable. The: foarth is related 1o other serous viclations of e Lyws and custiss applicahle in srmed
fanl gt an ngzrnaticeal chazacear, The e e cateperivg are folowad by chauses axcliadi ng b 100 lirisd
s commtted e aitoslions of miter el disturbancs seel lensians, si as rioks, Sodand aod sporadc
vt vzalence ar giber acts of almilar nature 1 pemerad righd vl wtanen oo militsin e eszblish I ew and
o chefenid thetr witdty andd serricarial ety By all lopitimate mcans 1= eipressly rocagnized. The faosy
egary alwrapplies bo situar vos of protracal grmed canflicts hetwesn governezal athoesivg and
areed grocps or bebween such proams.

R Lzer alnin, “Trdowidaal ¢ ominal Bespoasaiinility - Mental Ehemiezes - Mistase o lact and sl
of Laws™ hn e wrrwfretdol i -freeang. de o e e 5805 I"Esez-Cndvidosd<Crimane cesonaibiliog
Advessed Z71h Fainary, B
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MIMAL RESPONSIBILITY

several ad hoc tribunals'™® , the 1CC codified the doctrine of
. responsibility'!!. The jurisdiction of TCC covers war crimes,
t humanity and genocide"* Under the Rome Statute, mili-
ders are imposed with individual responsibilily for crimes
by furces under their effective command and control if they ei-
or, owing to the circumstances at the time, should have known
Sarces were committing or about to commil such crimes!™, It uses
er “should have known® standard of mens rea, “instead of had
w0 know" as defined by the ICTY Statute!™*, The Bush Adminis-
=ad adopted the American Service members Protection Act and
in Article 98 agreements in an attempt to protect any US citizen
spearing before the ICC, As such it interferes with implementing
=mand responsibility principle when applicable o U5 citizens'"".

War in Darfur
Seman Rights Watch, commented on the conflict by stating that:
sqal commanders and civilian officials could be liable for failing to
gny action Lo end abuses by their troops or stzfl ... the principle of
d responsibility is applicable in internal armed conflicts as well
tional armed conflicts*'®, The Sunday Times in March 2006, and
Sudan ‘Iribune in March 2008, reported that the UN Panel of Bx-
determined that Salah Gosh and Abel Rahim Mohammed Hussein
committed “command responsibility” for the atrocities committed

Ty, [OTR, Spsecinl $ouct for Siefra Lenne elc

Aurteche 26 Gal 100 Staiute,

Artle G0 7Foaml B af the Bome Stanse af 2002

Arcicle 28 a0 100 Stabee

The 161 Stabmts in Avticke 7 {3} estabishuss the facs that crames "were cecumitied by 4 Subor
dirate does mot mbievs s superion of crimilnal respeisdadity i he knew o “had razson v kncw”
that the slsrdinbs s shoil i comenit such acis of bad dome a0 wid the supenor Giled tn take
masiitahle and noEsary nyessuTes du praven ook acks o v pranish the prrped ratos?
American Sefvioe membens Trection ack, 2000 Speclal Rappecteor an eetore 2zrd olber sruc
mbuzmen ar degraiicg Lreat ment or pucdaiinent calls for prosecutioo. UN tertore invesrigator
carlls o Cfbasma [y arge Brash fur <usntanome gxases, usss, Rouary 21, 208

Bashir inclivted. Diarfar Genvecide charges o Sudun Pressdect Omar Al-Hesbir The Guard

fam, T T4, 000, See alsa Domimk Z. 7500 Prosecatur seeking arrest Warrank bor the: Presi
Gont ofSudar, Tnternesional Lo £ iheerver, Tuly, 14, 2005 Se also “Exvirrs hivg tmpuxity -
Gewermment Reponses e iterationgd Crimes in Darfor Bumsan Rights Waech, De. 2005 ol
17, Mo 1T (&L7
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by the multiple Sudanese Security Serviges! Following an inquiry
UN, regarding allegations of involvement uf the government in
the dossier was referred to ICCYS, On 2nd May. 2007, the ICC
Arrest warrants for militia leader All Muhammed al- Abd-al-
of the Janjaweed, aka Al Kygh b, and Ahmed M ohammed H
crifmes against humanity and war crimes'™. To this day Sudan has
10 comply with the arrest warrants and has not turned them Over
ICC™ The 100 Chisf Prosecutor, Luis Moremo - Ocampo, ann
o Fth July, 2008, ten criminal charges dgainst President Qgpap.
shir, accusing bim of SPONSOTing war crimes, genocide and crimes
humanity, ™ The Prosecutor charged Al Baghiy with genocide beca
“master minded and unplemented a plan 1q destroy in substantia]
three tribal gfoups in Darlur because of theip ethaigiiy's

Zimbabwe
For his Conducr s President of Zimbabwe, inclading allegations
torture and murder of political opponents, it I suggested that B
Mugabe may be prosecuted using this doctrine’”, Because Zinhabwe
not sibscribed to the International Criminal Courts Itiriﬁﬂir:t[mu, it
be authorized by the UN Security Council. ‘[he Precedent for this
sel by its referral 1 bring indictments relating to the crimes in Darf
Otherwise 4 Zimbabwean regime following Mugabe’s wayld have |

17 Pz end Suden Tribene repart an UM Pagel, See Hada [aber “Mansacre SUrpect et ineg D
Yew By Vimes, Mapch L2, 2000, Sev alea Sidiman LA “Tharfiz, che S Question”, Supder
Trihune, Murch 2T,

Tia thid,

119 I,

L0 brand T “Snudan Fresldemt reise iy DT Gvsr war trienes PRl wanted b 10407 JURLE T
4, T

121 SUPFa nose 115,

122 ki, i

125 Elupabe anlikel o [y Jor s cricns, Brisban,e Temes Apeil 4, 3004,

124 Ellis & 2. “We can dio symeti; g abuut Mugzie, Thy Internmtional Crimmal Coun Faas ey

CghL b Cermaind Fustipe ol 22ecentehility”. Mark Fils ir b Mirecior o Tbertiafoes| Bar A
soclarivn. Times Oallng, April 3L 2oie

i35 171 28 Iudgient in e Bymmeg At Case ie 2001, cefeerning B Lagaliv of Perusian Amnesy
Lawer £ It Amprican Coart ol Elainan Kights held cher Aivnesy measres Tor Serions humigy
rights vialiigns AL @5 0T i, £x1ra fudicial, MUY it Arkr iy sxecisinns ang et furced
Alsappesrne ey W insdin e Sevause they vialans Fnadmen)z) rishts
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case hefore the 1CC is a direct result of the referral by the
of Uganda headed by Yoweri Musevenl requesting the ICC
investigations into the situation in Western Uganda. Five
t5 have been issued, the most prominent being that issued
“eseph Kony, leader of the Lords Resistance Army (LRA). The
o the case is however stalled by the ongoing peace processes
the government and the rebels. The accused has refused to sign
sgreement until the arrest warrants against him and his senior
are withdrawn. This has led the government of Uganda to
ate measures to exclude the 10C in order for peace to relurn.
= has however rejected the contentions of the Ugandan govern-
ing that it is for the ICC and not the gavernment of Uganda to
admissibility of a case. The ICC further stated that:

o against which the admissibility of the cuse has 1o be deter-
emaing therefore the same as at the time of the issuance of the war-

St is ane of the total intertion on the part of the relevant national
127

g the disagreement by political opponents in Kenya immediately
e presidential election in that country, violence erupted. The vio-
i believed to have been sponsored by politiclans and several bives
wost. Tt again presented an opportunity for the Prosecutor to initiate
sgations prapriomote in accordance with powers conferred un the
Cin 31st March 2010, the pre trial chamber by majority ruling de-
1o authorize an investigation into situation i Kenya in relation to
against humanity=,

ya and Egypt
e tirn of 2011, the Arab Nations witnessed massive civilian demuon-

joms apainst regimes that have perpetrated themselves in power for

Pusecutir v frepik Kony é Ore, Tecision on the Apilishility of the cose ander Artsle 8() 10X
Stasube |G 0AME-01ME loch Flanch 10409,

Thidl, Parajiraph 51

TG 31 Blanch 2000, Judge Hans Peter - Pl Prizsznting.
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SCVELAL years without any recourse to democratic practice or &
Tunisia and Egypt, the regimes crumbled and presently the fos
dent of Egypt Mubarak is standing trial for crimes commirted &
struggle. In Libys, the situation was different. Moummer Gads®
ruled since 1969 unleashed his military might against the civili
2r% in his country. Asa result of this, the United Natiogs Secuirity
by Resolution referred the matter ta the 1CC om February 26,
investigations commenced on 3rd of March 7011 The Libvwan crs
a deadly turn which necessitated the intervention of the intes
comrmunity. By Resalation 1973, the Security Council allowed e
vention of the Morth Atlantic Treary Organisation (NATO) to pre
civilians. The crises ended in August 2011 and Moummer Gadaf
the process. The ICC investigation indicled the Libyan President
sons for war erimes and crimes against humanity. Presently, one
SUrviving sons is facing trial in Libya under the supervision of the

for his alleged invalvernent in the crises that saw the death of the
of civilians,

HYBRID COURTS

In addition to the temporary and geagraphically limited internss
crimimal tribunals and the ICQC, 4 new style of judicial institution has =
all appearance recently in which international and national elements
exist in varying degrees', Such institutions are termed hybrid courm
convenience and they exist primarily to enhance legitimacy and ingrs
dcceptability both locally and internationally, especially in difficult pe
conflict situations where dependence upon purely domestic mechank

carrics significant political risk or costs,™ Some of Lthese hvbrid co
wold be examined.

THE SPECIAL COURT FOR SIERRA LEONE
The Special Court for Sierra Leomg was established by an agreement be
Lween Lhe United Nations and Sierra Leone in [anuary 2002 by virtue
Security Council Resclution 1315 {20040), to prosecute persons bearinge
the ‘greatest respansibility for seripus violations of THL and Sierra Les

—_—
123 Shaw MW 5‘:;_:-m npte 1, p 417
1305 [IETH
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committed in the territory of Sierra Leone from 30th November
the basis of individual criminal responsihility'™, The jurisdiction
cavers crime against humanity, violations of common article
Geneva Conventions and of Additional Protocol IT; other serious
of IHL™ and certain crimes under Sierra Leongan Law'", The
gourt has concurrent jurlsdiction with the national conrt, but the
court has primacy over the national courts, and at any stage of the
gs, it formally request a national court to defer to its compe-
. Between March and September 2003, thirteen persons were in-
Of these number, nine were in custody, one dead, one still at larpe
indictments were withdrawn', Of particular interest is the trial
s Taylor, the former President of Liberda. His claim to immunity
reiected in 2004 by the Appeal Chambers and he stood trial in the
at the premises of the ICC. He was subsequently convicted in 2012
e Is currently awaiting sentence.

E IRAGI HIGH TRIBVNAL

the Coalition Provisional Authority of December 2003, the Govern-
Council of Iraq was authorized to establish the Iraqi Special Tribunal
Sear crimes alleged apainst the former regime of Saddam Hussein-*
sevised Statute was enacted in 2005 and the tribunal was named Trayi
Tribunal It had jurisdiction over the crimes of genocide, crimes
humanity and war crimes'™ committed between L6th July 1963
15t May 2003, The Tribunal had concurrent jurisdiction with the na-
| courts but had primacy over them. Persons accused of committing
mes within the jurisdiction of the tribunal bear individual criminal
sesponsibility™

1] Arliche 1 al Phe Sgretaneat eoidlned 15020000 248, Sppendir 1L ond artizles 1 ard & of che St
e of the dpecial Coort, cootaaned m S2002 280, Appendix 120 See alsa Secority Cyuncil reselu
fiwe L4386 (20001 adlrming sirece sujzjaoet Tor thae canrt. ez Lipes B “spedal o™ far
Lerrd Tt [DO01YECLEY, Wal 5, pd3s, as cibad b Shawe, 3.0 supranate 1, p a1

2 Arcicles 2 L of the Shrtubs,

£1] Articde 3 ol the Siaion:

14 Artlcle 3 of che Statrte

rin The Anoual R_rpurl ul 1k 5:|'ru_'j.¢|| Caxaar ! Do 200 = 2007, Telal of D nine in |'|.'H.'-:'H‘|5.'|:|'|"p||| i
2004, il 00T i chree joim irals.

1% Cirder Mo 44,

37 The: chelisritivems oo these driies are sx contained in the provisians of the Boose Stezute and were
incarparetad Lodn lregl Lew

&1 Artica 15,
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THE SERBIAN WAR CRIMES CHAMB
The Serbian Mational Assembly adopted a law establishing a
War Crimes Chamber within the Belgrade District Court to &
and prosecute crimes against humanity and serious violat
national humanitarian law ax defined in the Serbian Law. This
adapted on the 15t of July, 2003, The Prosecutors oifice was esta
Belgrade'™ . This court is essentially a national court,

Apart from the tribunals discussed, there were other hybrid
international tribunals such as: The Extraordinary Chambers
dia; Kosovo Regulation 64 panels; East Tunor Special Panels
Crimes; The Bosnia War Crimes Charmber and The Special T
Lebanon. All these were set up as effort towards actualizing |
criminal responsibility,

However, il should be noted that part of the rapidly dev
natiomal law with respect to individual responsibility for in
crimes relate to the protection of the human rights of the
cles 21 TCTY Statute, 20 BCTR and 55 of the TCC Statute containg
visions for fair trial. Article 66 of the ICC provides for the p
of innocence and the fact that it is for the Proseculor to prove
the accused bevond reasonable doubt. Article 67 [CC containg
sion for public and fair hearing conducted impartially and whi
ensure that the minimum guarantees are observed.

132 Shew, W Supma note 1, pa2y.
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NELUSION

Charter and Judgment of the International Military Tribunal (TMT)
Nuremberg set the pace for Individual Criminal respunsibility in In-
iomal Law, Prior, to this tribunzl, states and not individuals were
accountable for acts committed by their citizens, But, it is an estab-
fact that in International Law, States are abstract entities and only
holding individuals responsible for their acts would the principles of
ational Law be achieved. From Muremberg, the ad hoc eibunals in
avia and Bwanda were set up and these tribunals fried and convict-
individuals for war crimes, crimes against humanity and the crimes of
ide. All the pules of the tribunals have been merged into one docu-
t - the ICC Statute. The International Criminal Court is vested with
Serisdiction to try individuals for crimes contained in its Charrer. The
Geneva Conventions have been of immense help in determining the cul-
sability of offenders,

Simally, the Laws of humanity and the dictates of public conscience, Lo-

as well as in the past, call for exceptional efforts aimed at promoting
—rinciples and rules designed to ensure effective protection of individu-
o5 who is to a dramatically Increasing extent the victims of acts of gen-
erslized violence. The peace and security of mankind, logether with the
srotection of human rights and severe sanction for serious violabions and
grave breaches of humanitarian Law applicable in armed conflicts, are
zmong the international community'’s major assets.
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CHAPTER 7

FROTCCTING HUMAM STCHTS
I TIMLS OF CIwTL
PRITESTS: - WHAT ROLE
Foz NaTLOHaL RHUHAR
RIGHTS INSTITUTIONS?
BY
Oti Anukpe Ovrawah

N Anukpe Ovawgh, s the Lhirectyr, Husar
Rights Tnstituse af the National Hioman Riglits
Loawrmission, She ks a lawper by profiession.
Shic was g Sewior Lecturer uf the Degrart-
et af firispriadence and Infernational Law
af the Umiversity of Bewin befiare she foinsd
the Commmission in 1997, She is 4 Frillrah
schobar and hos published articles on human
rlihts, international humasitarian o angd
swe-regiomal integriction issues. Ske fas been
workirig in the aren of hunos Fighis provg-
o and protection for the past 14 VERFS, amd
has particular mterest in the are of children
aiid winnen’s riphis
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ECTING HUMAMN RIGHTS IN YIMES OF
L PROTESTS: - WHAT ROLE FOR
oNAL HUMAN RIGHTS INSTITUTIONS?

ODUETION

sight to peaceful protest is a fundamental part of democratic society.
—cognized in many international human rights treaties” and na-
! laws. Many of the human rights valued today are a direct result of
s by people wha were prepared to go onto the streels to make their
s known and bring about needed changes ln the current palitical
m of policies and laws inn any society.

e st day of January 2012, Nigerians woke up (o find out that the fuel
idy had been removed and that the price regulating body under the
san Mational Perroleum Corporation (NNPC), the Petroleum Prod-
Pricing Regulatory Authority (PPPRA) had mare than doubled the
-+ of perrol overnight. Nigerfans kicked against the increase through
wve demonstrations and provests across the couctry”. After the col-
al negotiations, an indefinite general strike was nrganised by a coa-
on of two of the larpest unions in Nigeria, the Trade Union Congress
TUC) and the Nigeria Labour Congress (NLC]. They were supported by
s cluster of other unlons such as the Nigerian Bar Association, Migerian
sedical Association, Nigeria Union of Journalists, the religious groups
end other key stakeholders in civil society and social media-based activ-
s and orpanizations. The protests were characterized by civil disobe-
dicnce, civil Tesistince, well co-ordinated public rallies, demonstrations
ond online activism. The use of social media websites such as Twitter and
cacehook, sms messages and gsm telephone calls, featured prominently
in these protests. The law enforcement authorities were mobilized and sel
ot to quell the protests.

Protests with similar characteristics had in the recent past sprung up
Jcross North Aftica and into the Middle East. ‘These protests now are col

L Uvarsal Theclaration on Human Righes 1598, Tnteriativeal Covegamt on (2l and Fuliteai

Riphta 1965
1 migertans Prubest af resnival of Fued Sulsidy, BEC Mabile Mews africa - bhdeomifubare 3 Jama
ary 202 Let updoted 2 1640 SN, aczessed 2500 Fehruary 2042 0 13.150m
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democracy,

dgaingt their EOVernments in nations dround the worlds and also
Unpopular policies { [gygs and thergin creating a netwark of d;

internationa), regional and domestic nstruments angd legislating
Special reference 1o Nigeria, It alsq addresses whar the role of the
tonal Humanp Rights Institutions (NHEIs) should be in ens

the clash of conflicting and FOMmpeting interests betyeey the

nd its citizens gl sidee have an obligation 1 fespect and ubserve hy
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& examining the taison détre and outcome of the Advisory on
= protest issued by the Nigerian National Tuman Rights Com-
seior Lo the January 2012 Subsidy removal provests and strike in

GAL FRAMEWORK ON CIVIL PROTESTS

ot to protest peacefully is a0 integral part of the right to freedom
—ssion and frecdom of asseciation and these rights are provided for
in existing international, regional and domestic legal framework,
with some limitations, This part highlights the provisions of key
~tions and laws that puarantee the right to peaceful protest or ath-
1t alsa highlights some Nigerian case law on the right to protest.

INTERMATIONAL FRAMEWORK:-

taternational Standards concerning freedom of assembly and other
Sated rights derive mainly from the Universal Declaration on Hu-
Rights (ULYHR} and International Covenant on Civil and Political
chts (ICCPR), and the key provisions pertaining to peaceful protests
e as fallows:-

. Universal Declaration on Human Rights (UDTHR) 19487
et 19 (1) Evervane shall have the right to hold opinions without interfer
EmCE.

{21 Evervore shall have the right tar freedom of exprossion; this right
rall inclusts frecdom fo seek, receive and impart infarmation and ideas of
all kiniels, ...
art 20 (1) Everyone has a right to freedom of peaceful assembly and as-
speidlion

. Titernational Covenant on Civil and Political Rights. (TCCPR) 1966
Art 19 (2] "Everyone shall have the right to freedom of expression; this
right shall tnchede freedom to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
i the forin of art, or through any other media af his chaice”,

7 bt v anenddecumentsfinding
B it ahcheomgenglidy lawcoprhim
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Art 21 - The right of peaceful assembly shall be recognized, No
iy be placed on the exercise of this right other than those Imposed
Jormity with the law and which are necessary jn a democratic society
Inferests of national security or public safety, public order | the

of public health or moarals or the protection of the rights and fre

ii) REGIONAL FRAMEWORK: -

» African Charter on Human & Peoples Rights (ACHPR) 1981*
Articles 9 (2) - "Every individual shall have the right to express and
seminate bis opinions within the Jaw"

ArL1T - Every individual shall have the right to assemble freely with
ers. The exercise of this right shall be subject only fo HECessary resirices
provided for by law in particular those enacted in the interest of na
security, the safety, health, ethics and rights and freedoms of others,

* American Convention on Tuman Rights 1969 ,
Article 15:- The right of peacefi! ssembly without arms is recoghised.
restrictions may be placed oni the vvorise of this right other than thase
Prosed in conformity with the L ol NECESSArY In @ democratic soclety
the interest of national securily, publc safety or public order, or to pr
public health or morals or the rights or freedoms of others.

* European Convention on Human Rights (ECHR). 1950"

The Convention established the Furopean Court of Human Ri

{ECHR]. Any person who feels his or her rights have been violated u

the Convention by a state party can take a case to the Court.

Article 10:-

Everyone has the right to freedom of expression. This right shall incliude

Sreedom to hold opisions and to receive and impart information and idegs

without inferference by public authority and regardless af fromtiers.

o hetpe e africa -mniioe vrgdodficial_documents/ reatizs Toanpul -charter, ] {Adupted 27 ane
LB1 CRALY s, CABYLEGHET!S e, 33 21 LM, 53 (19821, 2ntern inso fnree 21 Dtoar 19868 )
Tw African Charte on Humae and Puoples Blghts is sclopted as Barficstivn and Enfrecsment
Act - Ll A%, Lawesod the Faderatiom of Migerin, 2004,

10 hitpzfurenehrcr empidecsdAne rian_Comentianiomshe Hml

1 Sipdicun ventinns.con i Bt W ruroparl. s, i chammer ipdfite_en podf
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o 1101) = Everyone has the right to freedom of peaceful assembly and
bom of association with others, including the right fo form and join
weeioms for the protection of his interests.

(2):- No restrictions shall be placed on the exercise of these rights
shan such as are prescribed by law and are necessary i @ democratic
v in the interests of national security or public safety, for the preven-
o disorder or crime, for the protection af health or morals or for it
n of the rights and freedoms of others,

HATIONAL FRAMEWORK (NMIGERIA):-

titution of the Federal Republic of Nigeria 1999°,

son 39 {1)- Every person shall be entitled to freedom of expression, in-
freedom to hold opinions and to receive and impart ideas and infor
withou! interference,

on 40 Every person shall be entitled to assemble freely and associare
= other perscms, and in particular e may form or belong to any peditical
v, trade union or any other association for the protection af his interests,

Fublic Order Act"

ection L{1y: For the purposes of the proper and peaceful conduct of public
mermblics, mestings and processions and subject to section 11 of this Act,
‘e Governor of each State is heveby empowered to direct the conduct of all
semblics, meetings and processions on the public roads or places of public
wsort in the State and prescribe the rowte by which and the times at which
wmy PrOCESSION tiay pass.

Section (2 Any person who i desirous of convening or collecting any
sssembly or meeting or of forming any procession in any public road or
slace of public resort shall, unless such assembly, meeting or procession is
sermitted by a general licence granted under subsection (3] of this section,
Srst make application for a licence to the Governor nof less than 48 hours
' thereto, and if such Governor is satisfied that the assembly, meeting or pro-
cessian is not likely to canse a breach of the peace, he shull direct any supe-
rior police officer to issue a licence, not less than 24 hours thereto, specifying

12 CAT 223, Lews of the Tadesstivn af Figeris, 2004,
13 P 382 Laws af the Faberatian of Migeria -LEN 2004,
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the name of the licensee and defining the conditions on which the
MECHING OF Procession is Pernilted to take place: and if ke is not so
he shall convey his refusal in like manner 1o the applicant within
hereinbefore stipuiated.

section:- (6) The decision af the Governor under subsection (5) af this
fion shall be final and no further appeal shall lie therefrom

through the Commissioner of Police or the Divisional Paljee Offcer.
tian 1(8) categorically provides that the decision of the Governor on
grant of license or otherwizse is final and therefore, austs the Jurisdices
of any court. The U.K Public Urder Act 1986 does nol placca b
ban on public Procession. It provides for the sort of procession that
quire license, thereby expressly protecting the right of citivens to g5
bly freely. In the United States', police interference with personal libe
including the freedom of moverner: requires valid criminal cause angd
showing that the legitimate stare imterest Lo be realized by such interfe
ence far outweighs the Private benefit of exercise ol right and there are
least interruptive manner of realizing this overwhelming state intepest

» Nigerian Police Force Order 237

Force Order 237 allows the police to use lethal foree against any “Hotogy
crowd of 12 or maoge persons whether they are armed or not, The Foree
Order further directs palice personnel to shogt demonstrators helow the
knec and neutralise Eroup ring leaders, The Force Order Fadses concerns
_—

14 Eeview uf the Migerian Palicy Scp 1944 Legal Divgrosis and 10 wiil - 200 - CLERN FOUN
LATION, p25 - 37,
I5 Ihid.
18 ||||.;l..'-'h-'.l.ll.l.'nll'zeﬂ!.'.nr_b;,"ﬂn-".il.u’:lrj'":-lls:f.
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inconsistent with human rights conventions and princi-
v, the UN code of conduct for law enforcement officers,
ines on use of force'” , African Charter provisions highlighted
the fundamental human rights provisions of the Nigerian con-

NIGERIAN COURTS PRONOUNCEMENTY

RIGHT TO PROTEST:-

or General of Police (IGP) VS All Nigeria Peoples "arty &11
207."

was 2 2007 Nigerian Court of Appeal judgement that upheld the
o peaceful protest. The respondents, registered political parties in
2 applied to the police for permits to hold unity rallies throughout
try to protest the rigging of the 2003 elections. 1he police refused
it and the respondents instituted action in the federal high court
ing amongsl others, that the Public order Act prehibiting proces-
rallies without police permit is unconstitutional with regards to
40 of the Nigerian constitution as well as Article 11 of the African
<er on Human and Peaples Act. The trial court granted the reliefs of
respondents, and aggrieved by the judgement, the appellant, IGP ap-
to the court of Appeal. The Appeal court unanimously dismissed
sppeal, The Court held amongst others that the right to freedom of
bly and freedom of expression are guaranteed by the Constitution
the African Charter on Hurman and Peoples Rights™ and that they
the bone of any democratic form of government.

tustice Adekeye JCA™ in notable pronouncements made amongst oth-
w5 in the lead judgement stated that:-

T am persuaded.......that Nigerian Society is ready to be liberafed from
wur oppressive past. The tncident captured by the Guardian Newspaper edi-
son of October 1st 2005 where the federal government had in the broad-

o Tarmgmaph 7 ol the UM Basic Principles an e use of Force a2d Fireamms by Lins Enfoccement
Cefficialy pronddes ther ‘Governments shall esore that B acbitrary oo sbaaive wse ol oo and
firzzrms by lane enboroement eflicials i pumislisl a5 o crimbnal efence ander ther o’

A LT, B3 NWLE PART TS 2457 -0,

] CAR AY LEM DK

b 1 Supmamote 18 at pages 453 -5, paras B-F
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cast made by the immediate past president of Nigeria, General
Obasanjo puilicly conceded the right of Nigerians to hold public
or protest peacefully, against the goversment on the increase in
of petraleum products. The Honowrable President realised that
adrits |:I_.I" dissent, profests, marches rallics and demonstviations T
FraCraCy ensires that these are dowe responsibly and peacefully wi
lence, destruction or even unduly disturbing any citizen and with the
ance and control of law enforcement agencies. Peacefid rallies are
strikes and violen! demanstrations of the past. If this is the situars
long shall we continue with the present attitude of allowing our soci o
Havnted by the memiories of oppression and gagging meted out to us
culanial masters through the enforcement of issuance of permit ta
owr rights under the constitution.......... The Public Order Act - rol
the issuance of police permit cannol be wsed a5 @ camouflage fo stifle
zens fundamental rights in the course of maintaining law and order
right to demonstrate and the right to protest on matters of pubic ¢
are rights which are in the public interest and hat which individuals
possess, and which they should exercise without impediment as long
wrongful act is done..,,,

3. HATIONAL HUMAN RIGCHTS INSTITU-
TIONS (NHRIS) :- ROLE IN PROTESTS?

Tn 1893, the World Conference on Human Rights held in Vienna®! |
firmed the important and constructive role plaved by National |
tioms for the promotion and provection of Human Rights, in parti
their advisory capacity Lo the competent authorities, their role in re
ing human rights violations, the dissemination of human rights info
tion and education in human rights,

The world conference on human rights encouraged the establish
and strengthening of Mational Lnstitutions (NHRTs), having regard to
‘principles relating to the status of National Tnstitutions™ ' (Paris pri
ples) and recognizing that it is the right of each stale to choose Lhe fr

Xi Al ftwwrn L obchrosgtenplivk lawineniaim
bk Adnpred by General Assemnhly Resalubon 480134 4 10 Dacember '-':"-'3--':'\-'-'h'\-'\-'l.l.“tchr.ch_-|-r-7:!_
il parispriisijlis kem)
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which is best suited to its particular need at the national level. Since
conference, human rights institutions have played active roles
wternational, regional, and national human rights arena, They pro-
sepport and encourage democratic processes in different parts of the
: 25 well as support basic demecratic institutions such as the legisla-
e executive and the judiciary.

lly, on competence and responsibilities of NHRIs, the Paris Prin-
a prm':':ies amongst others, that il is the responsibility of NHRIs
the attention of the Government to siluations in any part of the
where human rights are violated and making proposals to il liae
ives to put an end to such situations and, where necessary, express-
20 opinion on the positions and reactions of the government.

roles if any, did the Tunisian, Egyptian and Syrian human rights
tions play in the protests and crisis that occurred in these States?

NISIA:- HIGH COMMITTEE ON HUMAN

IGHTS AND FUNDAMENTAL LIBERTIES.

The Tunisian High Commiltee of Human Rights and Fundamental Lib-
wies was a statc-appointed body established in 1991% . The Tunisian
“igh Committee on human rights and fundamental freedoms has over
e years been described” as a state appointed body that handles hu-
wan rights complaints from the public and reports them privalely to the
sresident. In 2008, the UN Human Rights Committee of the ICCPR™ in
_onsideration of reports submitted by Tunisia under article 40 of the Cov-
snant on Civil & Political Rights, expressed the following concern regard
g the need for a competent national human right institution in Tanisia:

“The Committee regrets the fact that the State party has st ill not established

T parzgraph 3 (al(iv), Princpbes relating e the stains of Matinni: nstzubons T Parls princ
plexl.

X | hie ||:..lm_hm'_m'3|':ill;.-l,'|luFﬁ'ﬂ]t'ﬁ|!-5.'n"=1~..lrllh'ldl'.|l|l.|.|.'-'l|{ :_|I‘||

e “Tiurasia . Cridiing the persun. Crasshing 2 movement; Hurnan Aights Wik, Apeil 2005, Vol
L7 n 2l EL acosssed 2% March 2012 ot 8.3 3pm.

b b chcanurp 2MIBCCER, - The Human Raghis Committer ASh perkmlic nopurt of

Tanisia [CCPRAGTUS )t iis 2512ch, 25 Lith and 2514ch mestings on L7 and 18 karch 2002, [
wiapred thy [lkeeig comchidiog vlservatlons at its 152710 meeting (CCPRIC SR 23370 om 38 Masch 008
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i national institution wirk comperence in the area of human Figtis
cittdance Wwith the Paris Principles, even though the delegation inde
that bringing the fhgh Commitice on Human Rights and Funda
Freedoms into conformity with the Paris Principles was currently the.
fect of a bill before Parliament Jollowing a recent decision by the Cou

Mintisters in that regard”

The above does Facilitate an understanding of the position of the Tus
High Committee of Human Rights and Fundamental Liberties vie
the protests and crisis in Tunisa, The High Committee clearly had
dependent powers or requisite mandate in line with the Paris Prine
to intervene in any crisis. Tt was an integral part of the executive 5
sovernment. However, with the positive developments after the pro
the Tunisian Transitional Liovernment in partiership with the Office
the High Commissioner on Fuman Rights (OHCHR) is paving the
for the improvement of the hyman rights situation in the country and
of the major steps being taken is the establishinent of a strong and iz

relating to national human rights institutions, OHCHR is playing a
role in developing the new draft Jaw to establish and strengthen the in
lution. As at September, 2011, a draft [aw relating to the establishmens

emphasises that the street protests were against injustice and the need
pramation of human rights and fundamental freedoms®,

ECYPTY:- MATIONAL COVNCIL FoOR HUVMAN
RIGHTS (NCHR)

The National council for human rights is the Egyptian national hume
rights organization established in 2003 with a mission of Promoting an

27 htrp-.'.'-rr.-.unl.-_md-:llu.-.mnlu._u;|_.r.|:-.-*.-.-||-:|:r-.:-:rr_-‘p:lﬁc.'p.-qa-.'l:-luw ANLpdf - The Breamble sq ]
thatl "13hew |at b: enbancement of Husma, Paghanand Pandameriy] Liverijes s Pest and parcel of the
deiskrazic rransitioes oz witness) by Jenisiz. This is o hiimarniin iz and culbzral messags tat came
sy rzanill ol che revodmion of lae -y 142h, 2001, since the Tunisiug Pecply duck e B stvets co armses)
einst infusiive, diciptarsi, corruption, the: violetion of ndividugt apd ool zive feeedons and [ack of
respev of B inyb e
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g human rights in Egypt. The MOHR was estsblished in line
#aris Principles, and has a former Secretary General of the Unit-
- ¢ its President - Dr Botros Botros Ghali, While the NCHE
that it opcrates independently, other organizations, such as
Institule for Fuman Rights Srudies™ , have expressed scepti-
he NCHRS affiliation with the Shura Council™ and the govern-
ole in selecting members i the arganization, [n its 2000 Human
Report on Egypt, the United States State Department described
1] as u “consultative subsidiary of the Shura Couneil” but recop-
hat the NCHIS 2008/2008 annual report highlighted the human
shuses by the Egyptian government, such as the imposition of a
o emergency, mistreatment of arrested citizens, wieak counterter-
Laws, and restrictions on political parties and NGOs. A fact find-
mittee formed by the National Couneil for Human Rights in the
of the 201 1protests, held ousted president Hosni Mubarak, former
mimister Habib Al-Adly and Mational Democratic Party {NDP)
responsible for killing peaceful protestors during the popular re-
st ousted Mubarak™ The NCTR Council also issued a number of
releases condemning hurnan Tights violations of various groups in
~tand also commissioned several on-site fact finding teams 1o inves-
and report on findings” . Apart from finding Mubarak culpable, the
report also accused official media of inciting public opinion against
ful protesters which implicated it in the crimes commiitted against
_The ahove analvsis shows that the Egyptian human rights institu-
didd Lake some independent steps publicly with regards to the pro-
« | crisis and drew out the human rights implications of the actions
smissions of e varisus players to relevant authorities, This clearly
within the purview of the competence and responsibility funcrions as
ided in the Paris Principles.

[Fttm s ihis.rgd bt enaspa])ancessed Lol Flench f0l2 o IN33pm

=

- T 36 s per huupesd Egyptan hicameral Parliicazee. The Cauncil soompusiad of 261 mem
bera i3 sehsch 176 eeitiners ane directly slected 2 s e appedaded by the President ul thi
Hepublic

% Tamim ¥hvan (ily Mews. March 23,2011 L 1;% pen ! Fack Smling commitine e Mulrarak,

A1 Al e kliing rossters. Thedallymew sy pLeom. acizsed 27th March 2002 20 & e
hitpeivwwwinchregyplorg/enimdes phys The press nelase of e Dinbudseaan Qs on Maspen:
Tncidents, The press release by the e am (ks inckdenss wf sairns chuscs st Alesandma, The
el Doga release of T _ipeilenls, oo
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YEMEN:- MINISTRY OF HUMAM RIGH
The Yemen Ministry of Human Rights™ was established in 200
responsible for addressing human rights issues, including wome
The Ministry s charged amuongst other functions with the te
posing policies, plans and programmes o strengthen, protect =
women's rights in coordination with the competent authorities. _
and examining complaints and reports filed by citizens, agencs
stitutions, and takes action on those that fall within the Ministr
tence In coordination with the relevant parties, as well as raising
consciousness of citlzens by alerting them to their constitutios
legally guaranteed rights, and disseminating a culture of hum
throughoul society by various means of awareness-raising,

Atthe 2009 Universal Periodic Review, the Human Rights Coune
odic Review Working Group reviewed the fulfilment of human ig
ligations by Yemeni and raised a number of issues pertaining to
man rights situation in the country. A major recommendation ince
Tor comtinue to pursue plans to set up a national human rights inss
in compliance with the Paris Principles.

The situation in Yemen in 2011 was linked to the Arab Spring e
Ihere were mass uprisings against unemplovment, corruption and
riorating economic prospects in Yemen and prospects had pushed &
dent Ali Abdullah Saleh Lo resign after 33 years of power, Accord
Hooriys Mashhoyr Ahmed, who took over as Minister of Human R
after the Yemeni 2011 crisis, Loyoung peaple were demanding oy
- 4 civil State that would preserve and protect thedr rights, They were
g forward o a State that respected their freedom, equality and ¢
i a democratic enviromment.” . While the protests had started pe
fully, she confirmed they had been marred by armed confrontations
serions human rights infringements, and the ministry of Human Ra .

—_——

iz LN siretary Grenenals Dutabase on vicbence apsmsl women - sfelatabse unwomen.ong e
sessed Mlanch Jath 2012 ar 7.0y

LE gt ahchrng ENA R Bodies! L PRy Pages Elighlights] 10ay 2008 F 0 apis. Human
Saninnnil - Universal Paritic Review - 11 May 50049 {afternoon],

a4 “Eemnen Tewdy far Thalogue ehaovit Human Eights afice 2011 Prosests demsamly Cvern meg
repects Freednis, Bapolity and Dignity, Human Reghes Committer 1old! GEMERAT, A
HENTYE, H Mard 2M 2
W INATE e press’Sacsy 200 2 hia T4 L doc Sy scomsed Tarh Blarch 3077 b 8, 00am
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hout the crisis, incacpacilated by lack of competence andd in-
ce.

creation of an independent human rights institution, Yemeni
government in consullations with the Furopean Union were
<011 working towards creating that body, and the draft basic law for

seing developed for possible creation within a year.

shove analysis shows that the Yemen ministry of human rights was

s unable to take any steps regarding the protests / crisis in Yemen in
- a5t lacked the powers and mandate to do so as well as the reguisite
dence as provided by the Faris Principles.

ERIA:- MATIOMAL HUMAMN RIGHTS

MMISSION (NHRE).

National Human Rights Commission was established in 1995. The
mission was estahlished during the military dictatorship erd of Gen-
Abacha in Nigeria and therefore was viewed with suspicion by the
tional community and clvil sociely organisations. The Act estab-
the Commission” (hereafter “the principal Act”) gave it wide
ers to promote and protect human rights but without prerequisite
to sanction persons adjudged as violators. Due to this challenge,
many others, the Commission was referred to as @ ‘toothless bulldog
the years, For instance, the Act gave the Commission the power to

gmongst other things:-

 Monitor and investigate all alleged cases of human rights vielation in Ni-
ia and make appropriate recommendations Lo the Federal Governtrent
sor the prosecution ard stich other actions, as it may deem expedient in each

arcumsiance.
_ Assist victims of Fluman rights violations and seek apprapriale redress and

cemmedics on their behalf:

8ut, the Commission has over the years had serious challenges in gel-
ting its recommendations acknowledged by government not to speak of

A )
34 Draimey 12 of 1995, popeioted as CAT hide, LT 204
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implementation. Private organisations, government institutions
dividuals also generally ignored or dared the Commission to do
With no teeth to bite, the Commission usually resorted 1o
In 2011, the National Human Rights Commission Amendmens
signed into law by the President. The amendments 20 a long way
strengthening the work of the commission, and particularly gi
pendence in the conduct of its affairs,

From inception to date, the Commission has been in operati
ence for about sixteen {16) vears, and three years of this perind
der the military regime of Generals Abacha and Abdulsalami
Within this 16 year perind there has been & number of protests
dustrial unrests arising from the perception of government’s
and palitical policies as being anti-people. The Commission’s role
Protests have been rather low keved or nonexistent. The protests
organised labour unions and civil suciely organisalions against
moval of fuel subsidy by the government remain the mast e

and comprehensive in terms of dimension and impact and some
Tollows * .-

* 1998 - Ahdulsalami Abubakar increased fuel price from N11
but alter days of sustained protests, it was reduced to N20 on
&, 1999, During the protests, the Migeria Police shot at and used
gas to disperse protesters Leving to gain entry into the Natiomnal
complex in Abuja, The demonstration was called by the Nigeria
Longress W protest against the Price increase.

* 2000 - The Obasanjo regime tried to effect an increment in fuel p
N30 hut protests and mass rejection by the populace, forced it to
the increment to W25 on June 8, 2000 and lurther down to N22 an
13, 20[N)

* 2003 - During the April 2003 election, Migeria was engulfed by
nationwide stoppages over fuel subsidies. Tt witnessed 4 legal battle
the extent of the right fo strike.
* 2004 - Fuel price hike affected International and domestic Hights in

I8

A histoor nf pranzss Agali=r Sabeidy removal, fanuary 2, 3002 by Akvens Lasisl sl Tagmas
Betps e punching. coennewsia- historr of prtests ggalnst-subsidy-remesrdl oo e
Mlarch 2012 410 9 Soam
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& == many airlines were hit by a shortage of sviation fuel, with planes
to leave the commercial capital, Lagos.

w05 - Prof. Wole Soyinka described the government’s increase of the
of petroleum products — at a time that Nigeria has been making s
money from oil sales in the international market as cruel,

209 June - Fuel price increased to N70:00 a litre

012 January - Petroleum Products Pricing Regulatory Agency, an-
the removal of the subsidy and Petrol prices leap from N&5 10
| per litre. Massive protests and strike action were held under the
ices of the NLC, TUC, NMA, NBA and civil sociery organizations led
government to reduce fuel price to N97 per litre,

the protests highlighted above from 1958 Lo 2003, the Nigerlan MNa-
Human Rights Commission , given the facl that it was nal an -
dent institution as recommended by the Paris Principles and given
various operative challenges including that of being directly under the
atrol of the Justice Ministry® did little or nothing in the way of advizs-
e the government of the day on the human rights implications of such
seotests and how to address the issues. With the 2011 National Human
Rights Commission Amendment Act, the Commission has been given
tional and financial independence as envisaged by the "Paris Prin-
es¥ " in the conduct of the affairs of the Commission and specifically,
. funds of the Commission are no longer tied to the ‘envelope’ from the
wiinistry of Tustice, The funds of the Comumission are ta be a direct charge
0 the Consolidated revenue fund of the Federation.

with the strengthening of the Commission by the NHRC Amendment
Act 2011, and with the looming national protests against the Janvary
2012 fuel subsidy remaoval, the Commission by virlue of Section S{blio)
ofthe Amendment Act, which empowers the Commissive to o its own
mitiative.... report on actions that should be faken by the Federal, State
or Local Governmient to comply with the provisions of any relevant inter-

= Bukhari Ry & Sormer Taecative Saoretary of e Cammision, wes ruvmadly pemoechm 200A
v acciant oF ks eriticsm of Eae Srd emm asibitien of Fresident Uihasanjo 2zl fhe inhusan and
degradmg trearinent mated aul o e Jnurralists whi rzported the dnf 1000 agenda ameag
it Tl

H Principle Rebaling to The Status of Narkana! Instriutians. Adopted by General Asccimbly rescla
tian 447134 of 20 Dacember 1393
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national human rights instruments.”, issued an Advisory to the
government and all parties to the protest on the human rights
derpinning protests and recommendations on how to en
other peacefully. ‘The text of the Advisory is as follows:-

" NHRC Compliunce Advisary No. 1, 2012

For Immediate Release

National Human Rights Commission Urges Respect For Human
All With Regards To Exercise O Free Expresston, Assembly And
Rights, Including The Right To Protest,

ABUJA, 3JANUARY 2012: This Advisary is fssued in exercise of the
sibilities conferred on the National Human Rights Commission u
tion 5(0(0) of the National Huma Rights Commission Act as am
the National Human Rights Commission (Amendment) Act, of 2017,
empowers the Commission to “on its own imitiative. report oo doti

should be taken by the Federal, State or Locul Government to comply
the provisions of any relevant international husman rights instruments’

The National Human Rights Commission affirms that the right to

JSreely and to protest or demaonstrate Peacefully is o hurmar right reco
antd guaranieed within Sections 39-40 of the Constitution of the Federal
public of Nigeria, 1999 and Articles 9-11 of the African charter on I,
and Peaples” Rights, which is domestic luw iy Nigeria.

In addition, under Article 21 of the International Covenant art Civil and
litical Rights, to which Nigenia I5 also party, “no restrictions may be

on the exercise of this right other thar those imposad in conformity
the law and which are necessary in a democratic soclety in the intereses
mational security or public safety, public order (ordre public), the protects

of public health or morals or the protection of the rights and freedoms
olhers”

Pedeeful protest is a duty of citizens and an essential characteristic of
open and democratic soctety, Article 13 of the African Charter on Dem

b Bl iger lisiphes govie
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sions amd Governance, which Nigeria ks ratified, requires govern-
= “take measures 10 ensure and maintain political and social dia-
s well as public trust and transparency between political leaders and
, if order to consolidate democracy and peace.”

enting this obligation, govermment has a duty fo encourage ils
to channel or express their grievances in a peaceful manner. There-
wdividuals or growps should be free to express their views, offer their
s, canvass thetr ideas for democratic change and improvement, and
or pratest for these purposes provided they do not seek to propd-
shese ideas by violent means or i a manner that disturbs public peace,
w Or security,

o times, it remains the obligation and responsibility af security agen-
and law enforcerent agents o ensure equal protection of all persons,
g growips, within Nigeria and afford all the protections they require
mxercise thelr constitufional rights. The Comission retterates that law

ent agenis st at all times respect and protect the human rights
persons; avoid use of excessive force, arbitrary arrests and detention or
t to "third-degree” methods of palicing,

effective exercise of the right to protest entails co-operation betwesn
¢ authoritis, security agencies and civil society. This is particularly
sortant given the current context of enhanced safety and security con-
sness in Nigeria.

o5 arganizing or participating in any protests or demonstrations heive
= obligation to respect the laws of the land, comply with lawful directives
o law enforcement agents and express their views in a manner devoid of
wolence or breakdown of law and order.

b g time such g this, there are many pressures and desmands on the atien-
son and assets of the security and law enforcement agencies. To enable them
s manage limited assets and enhance the effective protection of persons or
sroups exercising the vight to profest, it is good practice for persons seeking
w0 exercise the right to protest or demonstrate to notify or invite the Police or
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other responsible authorities in the areas in which a protest is
will enable the agencies to monitor the activities proposed, offer
s rmay be required and ensure that there is no breach of the peace.

Intending protest orpasizers should designate leaders, whose
should be comtmunicated to the Police or law enforcement. It i
practice to designate Marshalls whe would work with law en
maintain peace and order. In return, the Police and law enforce
designate a team of personnel in all Commands who showuld ligise
ganized civil society and ensure that they are adequately trained

In keeping with its statutory responsibilities, the National Humes
Commission will offer good offices to the law enforcement and
agencies as well as organized civil society to inform and mediage
pufes or disagreements as to the management of the exercise of the
protest or demonstraie”

ANALYSIS OF THE NHRC COMPLIANCE

ADVISORY.
National Human Rights Institutions (NHRI) are bodies estahl;
countries under their national legislation or constitutions to
and protect human rights. NHRIs have responsibility for pro
monitoring the effective implementation of international human
standards at the national level The role and functions of NHRI:
vut in the United Nations Principles Relating to the status of
Human Rights Institutions (Paris Principles) which list the requi
for independence and the broad mandate of NHRIs,

The Nigerian National Human Rights Commission was establi
1995 by a Presidential Decree of the Military government of

Abacha. The Act was not in full compliance with the internas
recognized standards in the Paris Principles and the Commission
therefore not assert its full independence in its operations® . The
sions of the NHRC Amendment Act 2011 widely strenghtens the
4 Under Section 402) of the WHRC Act, the Prssidenst had the jHrwr 0 Tenmoe e of

Governing Covadil Inchading the Executive Secrary ¥ e i selintied thar it 45 qat i dhe
ol e prblic that e member siauld reresin in office”,
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to ensure it guarantees operational and financial independence
<t others and protect it against interference from the executive The
WHRC is therefore expected to be dynamic and more effective, using
—ewers to the full potential to have or make an impact.

dation of the Advisory:-

aph 1 of the Advisory lavs down the basis for the issuing of the
ament. Paragraph 3 of the Paris Principles portrays the centrality of
Iz are to human rights promotion and protection in states. It pro-
support for the Advisory lssued by the Commission on the right to
et . L states:

4 mational institution shall, mter alia, have the following responsibilities:
2 ) To submit to the Government, Parllament and any other competent
Sody. om an advisory basts either at the request of the authorities concerned
o through the exercise of its power to hear a matter without higher referral,
seinions, recommendations, proposals and reporls on any matters congern-
g the promotion and profection ﬂ_f}wman rights; the national institution
may decide to publicize ther; ——

Sectiom 5{b)(0) of the National Human Rights Commission Act as amended
by the National Human Rights Commission (Amendment) Act, of 2011,
empowets the Coremission [0 “on its own initiative. ... report on actions that
dhould be taken by the Federal, State or Local Government to comply with
dhe provisions of any relevant international human rights instruments.”

This section clearly enjoins the Commission to play a crucial role in pro-
moting and monitoring the effective implementation of international hu-
man rights standards at the nativnal level; a role which is increasingly
recognized by the international community.

With the clear signs that the subsidy removal would ultimately lead to a
comlrontation berween the government and the unions [ civil society, it
fell on the Comimission, in ling with the above provision to state in clear
teems the position of human rights vis a vis the issues raised by all sides to
the contlict, and proffer recommendations on ways to peacefully engage
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without loss of lives and property.

* Affirmation of the Rights To Assemble Freely, Protest Or D
strate Peacefully in the Advisory.
Paragraphs 2,3 and 4 of the Advisory are directed at the gove
the generality of Nigerians, Those Paragraphs categorically ide
extant legal framework® and regional! international human rie ;
struments to which Nigeria as a member is obligated. They dass
content of the provisions of those instruments and the implicss
being parties to them, Sections 39 - 40 of the Constitution of the
Republic of Nigeria, as a national law guarantees freedom of expes
and assembly and the right to protest peacefully can be said to he &
cably embedded ir these two rights. Articles 9 .11 of the African
on Human and Peoples Rights (ACHPR) also corroborates the &
of these rights, Arlicle 21 of the International Covenant on Civil &
litical Rights (ICCPR), an International instrument to which Nig
party is also enunciated in those paragraphs to further draw attenss
the abave rights which Nigeria has guaranteed. ‘The restrictions places
those rights by the instruments are also highlighted. Article 13 of the
tican Charter on Democracy Elections and Governance ta which N
15 a party which also enjoins the government to engage in dialogye
the people in order to consolidate democracy and peace, was alsg b

lighted to guide the government on suggested wavs to address conflices
issues in a democracy,

The said paragraphs affirms the right to freedom of peaceful asses
and of all individuals to engage in peacefil protest. These rights unde
the realisation of a broad range of rights, be they civil and political or e
nomic, social and cultural. While the right to protest does not constis
a directly formulated right; it is rather & fusion of 4 number of ri
particular the right to freedom of expression and to freedom of assems
two rights which are themselves strongly interlinked and interdepend,

* Duty of Government and Security Agencies in the Advisory.
Paragraphs 5, 6 and 7 of the Advisory focuses on the duty of povernme

41 Se Chapter 2 af this paper o0t Legal Framewark on Civil Protests.
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security agencles in handling conflicts between it and the citizen-
Paragraph 3, enjoins that there should be a presumption in Favour of

ing assemblies, with the government having a positive obligation to
ditate and protect peaceful protests. Enjoyment of the right must be
e rule, while significant restrictions must be the exception. The para-
b clearly explains that the approach of a gowernment to peaceful
seembly Is an indicator of its commitment o human rights generally.
syragraphs 6 centres on responsibility of the security agencies and law
forcement agents during protest situations. It enjoins security forces
 ensure protection of all persons while they exercise their conslitution-
oy guaranteed rights as well as urging them to respect and protect the
suman rights of all persons, The use of excessive force, arbitrary arrests
s detention are to be avoided, Domestic laws related to demonstra-
wans should meet international standards on the right to peaceful assem-
aly, and should be implemented effectively by security agencies and Law
enforcement agents. The paragraph recognizes that Law ertorcement
officials are often granted very wide powers and discretion in policing
sesemblies and their level of professionalism, knowledge and equipment
form key elements of practical response to protests, including in terms
of possibilities of officers to resort to the proportionale use of force. Also
that knowledge of crowd behaviour and approprate traiming, including
in human rights, play an important role in ensuring that responses to
protests do not lead to escalated viclence and human rights violations,
including loss of life. The paragraph explains that the government is
obligated to protect all persons under its jurisdiction and if there is non-
compliance with the law in the course of a protest. provided the kaw fally
respects international human rights standards, offenders should be pros-
ecuted under criminal law provisions and not extra judicially dealt with.
Paragraph 7 enjoins security agencies, public authorities and civil society
to work together at keeping the protests peaceful.

« Dty OF Persons Organizing Or Participating In Protests.

Paragraphs £.9 and 10 are clearly advice directed at the protests organ-
izers and the protesters. They are belng urged t protest within the laws
of the land and in peace. The paragraphs reminds protests organirers of
the present security challenges being experienced in Nigeria and the in-
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volvement of Nigerian security agencies in managing the ch
therefore it would be in order for the protests Organisers to notify
lice and other relevant government authorities of the planned
the protests to enable the palice adequately plan for and provide
tion . There is no doubt that continuous communication and i
between the organisers of a protest, the public anthorities, and the
can help diffuse tension and prevent dangerous escalation. Th
balunce of trust needs to be generated to ensure peaceful dem
with police security.

= Role of the National Human Rights Commission.

In the concluding paragraph of the Advisory, the Commission
its good offices to security agencies, law enforcement agencies and
society organisations for facilitating discussions and the medias
disputes or disagreements that may arise from the mAnagement
exercise of the right to protest or demonstrare. 'The paragraph sends
clear message that National human rights institutions nay play a

monitoring protests. and also facilitate contact between the auth
and protesters'?

41 Ettped S wwewasie oogdodihsd 3408, GUIDELINFS 03 FRETDM OF PEACETUL ASSERELYE
INDELITION, 2000, Freparad by the GSCESNHHR pazezl af Experts an ik Freedam of Assembly: The
Gudelives stould be o working guide and soolkit for all instiiutons 1o 2 dempirany. the sxeculivg lngisle.
mur el he fadicary regendmg the sswe of proatests and how they may ba regalined in practice at dnivaesyic

level
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Commission’s advisory was disseminated widely and thereafter posi-
feedback were received. The Nigeria Police Force, the State Security
ices and other law enforcement agencies responded positively to the
rv. So did the NLC,TUC, NMA, NBA and the C50 community.
Comumission held several meetings with some of the above agencies
associations urging tolerance and peaceful management of the pro-
50 as to eliminate loss of lives and properties. The Nigerian Police
gh the then Inspector General of police, Hafiz Ringim® , said in a
ment that Nigerians had the right to engage In peaceful protest to
=k to influence government policy and promised “adequate security-
o life and property” if the planned strike went ahead, The protests and
wrike did go on, and unfortunately some lives were lost in the process,
wut a novel thing the Commission did was to monitor the protests and
srike, Staff of the Commission geared up in neon highlighted jackets
Zearly depicting the Commissions name and logo walked alongside the
srotesters in Abuja and some of the states of the federation, monitoring
e protests and making the law enforcement agents notice their pres-

ece, This is the first ever civil protest that the commission has taken
sold steps to intervene in, and advise the government and other sides
of the conflict on their rights and responsibilities without fear or lavour.

43 kg e, peers conar el 2002000 M agerin- prte i~ UPDATE £ Higecians protest fuel
price: befire plammed serike, By Camillys Fhwhand Afolab Sabande. acoesed 230 March 2072 o
15.3Uz2mn
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AMVENTING PRE-TRIAL PRACTICE IN
GERIA: A REFLECTION ON THE POLICE
TY SOLICITORS SCHEME.

ABSTRACY
i article reflects on the Police Duty Solicitors Scheme (PTXS3) a pro-
sect of the Open Sociely Justice Initiative, Rights Enforcement & Public
* sw Centre (REPLACE) and Legal Aid Council of Nigeria (LACONY, It
sovides the appropriate context and background for the project; identi-
<= factors sustaining high prevalence of pre-trial detention in Nigeria;
—ecommends steps Lo address the problem and distils interesting lessons
o the operation of the PDSS over seven years. In the final analysis. the
srticle advocates a complement of national and regional efforts Lo over-
~ome the crisis of pre-trial detention.
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INTRODVETION
OF the four indices for measuring the scope of pre-trial detenss

geria only fares well in one - number of pre-trial detainees as s
fion of' the country’s total population but this is because relass
population, Nigeria is probably the most under-imprisoned
the world? In terms of the other three indices - duration, number
viduals in detention and percentage of all detainees in pre-trial
Country is & pace-setter in a negative sense! In 2008, crime speme
an average of 3.7 years awaiting trial * Two vears later, 0% of
trial persons had been detained for hetween s and 17 vears,! By 31
2N 2, the official website of the Nigeria Prisons Service indicated
of 47,284 detainces have not been convicted of any crime *

Regretiably, Nigerias awaiting trial population has been on a ste
crease in the Tast 20 years despite several prison decongestion ing
tivms by governmental and non-governmental actors® A review g
interventions reveals comsistent focus on palliatives e.g, getling peosk
of the prisuns, Regrettably, scant attention has been devoted to ¢
the influx of crime suspects into the erintinal justice system, 'To 3
this, Open Suciety Justice Initiative [ Rights Enforcement and Pub

i The SnisTocmamic Impact af Pre-cria! Netemtinn [Fre- presdication Diraf) $ew ok O

ey Dnstivae, 20000, L0 availahle o Bttped st orp ks ocice cocsnic% 2 m

PRt f2UETT Septm20 10202010 Final pot dlast aoceeasd on Misch i 20817,
1 By March 31, 200 2, Mipiis had 36,5 ™ mea i = tnal prisoners of o pupulatios welimiahed o

@ rale of 22 per 100, persons.

Prrapa A" Building snd Sustaining Chang Tre tridl Tieteclie
Wers, Soring HO0K. po. B6-102, 56
4 Speakicg w2 Querierly Roamlishle on Prison Fasfrims i Ay

Duzals Dgundipe conlicmes tha o F0% ol dntel wesilisg orkal pogedatin - [7, 164 ¢
Eeve been om remand For hielween 5 gl 1y pears awaltng conclasion al heir case, Sos S
B, “Nigerian Prisani Riring Popalaban” (Ch-iuber 2,3 Thls ey Newspaper, avallabde 5
h'.||:-:-'-"rr-.-'h|:rhis|Ir.'rl|'.H.*.n.-u.|‘a.rt-:l=-s.'uig:mn-|:riwn s-Tising-populstivns? 75700 ast 2cses
March oy 20010,
TEREE rrisoms gevnint b i atistical-iny P aeessed o lone 13, 2072
§ [ 1990 5 Iy o Nigerias privons S 535 Asrgling trial popolarion, Sae Oidizkaln 4 3
Ehumwa |, Behend ik Wall: & Renart of Prisem Cevadilions i1 Migeria 8 T Migerte Prison Spstem (19
Livil Libertles Cirganczariand, Ty 2002 and 2007, the g fad rises o 839 and 3 }
ALencs al privan dvcongsstion by grvernmental el non greernmental institucking, Sae Agbukoba 0 &)
5 Trawesty of Justize An Advocacy kaneal sfmst the Huldieg Dlearge {204, Hursan Rights Law Serv
wrwl Ammesty Isfermationl Repart 2000 Tha Sty of He Wiy Huian Righis i 2040, Srinessty Internz.

tiesal). Awaieng trind Sgores prew o 77% in 200U i wedig b ot Saires nebeaed by Nigesi Pri
BeFCicE,

Relorm |4 Wigerid |usties 3

=, Coampercaer Gen
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REPLACE! and the Tegal Aid Council of Nigeria (LACONY
& pilot Police Duty Solicitors Scheme (PDSS) in 2004, 'The PDSS5
of a Pre-trial Detention Project almed at reducing the number
s awaiting trial, the duration of pre-Lrial detention, and turna
ime for legal advice as well as ensuring proper coordination be-
Sifferent institutions in the criminal justice system, This paper re-
e PSS and distils some lessons from this experience for the rest
Africa

HGROUND & CONTEXT

operates a federal system with a central povernment, 36 states
« federal capital Lerritory) and 774 recognired local governments.®
federal government makes laws under the exclusive lepislative list
shares law making responsibility with states for matters under the

BEPLACES frondicg divecrars coordinsed a “Legsl Aid ond Fre-trist Tetestion Prower” ander
she svisploas of the Clpen Soceky [ustic Iitiativee Froem 2009-2000, REPLACT w formall rey
siened in Dlecanber 2006 a5 & vom - prafil. wepatitical sl o governmwiiral nEganization Goen
rsgtes] T jEEvimabn best procties inrininal pesic admnlnasralion acrnoes Africs, Far mors an
REPLATES curnent wark, plesse #isit batpr! fmwicreplacepostal. it

[n Legl &id Coanel ol Wigeria b= e slatubory o with respapssiality “far the operstio il a
wehizme for the prant of free kgl ead In certaim pracesdngs fu persang with ipmlegaies resoun
25" S praanile to Legsl Aid At 2004, which repeals Legel iuid Act, Chigaer LY, Laws al 1h
ian 2004 Under Chapter 13, lagal aidd ey he given in icipect af the follnwing crimes - murder,
laughiey, malichons wiiful woaniding e indlicting grevoms bodily har, assault oddasinniag batib:
camion assaall, affroy, sealing, rape. onfpalide hinmicidy panizhahle wich slealt (usdec e U Irainal
e applicalily n Somthern Nigera), culpable hemicide oot pranishable with death and irical force
e ezl boddily sarm fumcer e Fenal Code applicable in i thern Migerin. wading ar abutiing,
meidling op procuring the canendssion of. ur Dl an apcrsseet hedore ar alics the fact tu, ar allemecing
Jr omEpITing T commLY, Any o the edfere s lisbad b ol dhalos morespe of perbdita and ol chima
oot Tragch ol Fundarental Righra guaranterd under Chagir IV of Migariay 1954 Constibutivn iZnd
schedule bo the Tegal Asd Acr) The B0LL Lazgal Al Act vignificontly adds armed robbery s ane of the cromes
e vehich legal i will s he availaike. Hefore 2007, EAL. ol pu pervide legal wid foo anmed roblery
e eovem Aol winst of e apyeboetions prcived ware on sdcoant of armad reblzery, The 2007 At alsa
ks B allence of “wounding or mflicling grisvous b3ty harm ad vl dlaims axwing fram mmical
sctivilins agalnst perases whao are yualificd for Jepsl wid undsr the A 0znd Schelole, Sectom 110 By e
=on & 1Y legal #id & gvadlable 1 parsens “whnes iocoms: sl o exceed Fre nafinnol micamu wirge. The
Foerd ol LAL may ezt grant Lagal 5 0n exceptzanal circumstznias i persans whisc incoome expaias
dee pativzal manimnin wage. }-I'Lp,-ﬁ.-a's. Carremt micinim wWagy & 4110, SUD (%] AN per aminu

i T Flest Schedule io the 1980 Crestlbaion pels adl o1l the sates and local o nnent comneks
] These ace BF izms o this list iochuding vitizenshap, walmaliztinm gnid alses, 2xbernal allaivs,
passpoees and vsas, palice and ubher gorermmen sty seTeices watibiished by b wred prisone.
Geir Second Scwdule 1o the 1999 Covaibaivn, Fart L,
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concureent list.!! Legislative competence over miatters in the
tesides in state houses of assemnbly.” The legislative compess

Ruvernments is provided for in the 4th Schedule to the o
tion."!

The concurrent list includes offences, the jurisdiction, pg
and procedure of courts of Jaw. Therefore, the federal and s
ments exercise jurisdiction to make laws regulating these. C
the federal government and states maintaln institutions and
field of criminal justice. There are federal laws regulating criz
dure just as each states maintaing its set of laws on the same s
are ministrics of justice in the slates, as at the federal level
is ane police lorce and also a fadera] prison system,” Wi
coordination, it is often difficuls to arrest, Investipate, prose
victfacquit criminal suspects within the time stipulated by |
this in proper perspective. letus examine how a typical crimins
Dperates.

Lhe criminal process begins Upom an arresl by a federal instin
Nigeria Police Farce (NPF). The police also interrogate sus
vesligate crimes and more often than nat, detain suspect(s), By
stgn, most states have remand laws which permil indelermingss

11 The cientcurrees il drzws a line line befaeen Terferal ared 2iates legislarive crmp
Becund Echalule ta the 1999 Cansimuban, Pact I1. Zection ai51 of the 1999 Consciiution promg
FRactead vy the Nulional Assermbly ffilerad Legieature) shall take provedence pver 2 i mads b
Tl nn the s e miwiler,

12 Matters weliic b nesther Bii within fhe snelusive legislatfve 1wt iee the cinte prress T
L3 In Astieney Gienirad of Ahis Skabe & 35 Oiphers v Adterney Gezerel of the Fedvration
02 avilabde ot |'|I1||'.".'I-l.1-."lq'.||i|"¢|'i..:| Lh'-;.l.r:.z'.'..'a.l:l:ﬂrln?\-ﬁh'\.-r.!Iﬁmrﬁizﬂﬁhliﬁmﬁmﬁj :
Ews.ﬁ.’l]ﬁi!ﬂ'p'ﬁ}mu.ﬁnurnq- il MO Nthe% 0 Fedaration b
Supreme Coar of Migeria hell that te ligyse off asarmbhy of & state bas
e S eSces ol chatrpena, vice chedrperson and coanillars o
rezemhly Bas o compateni whatsnews

4 The Joced governznens courell tocerals and relanie armomgsl utiers: “anldoor e
Eoardicg mevznnt and kg of s of all dumcription: shops relaurens, Sakeries pnd wthen

U sale of Tyl 1o e pubic; laundmas; and loensing regulaticn and doneral o mle of Hauur®
[T.%i],

= Jancessed o Tune TR

Iegislativg cumpenmce
# lecal grovernment coupell, Toe

15 Bk irers ane on the exchisive list and 1hersione Iederal prorugacin:

= 0l arzest or cetention, Law el menr. 5g
e the: State Security Sarvive, Maninnsl Dorag Law Enfocesivent Agency, Eonnimege aod Financial Cr
Comnmiedion and Cusloons and Brelse alsa

hawe prewrs of arrid, invssripion and debention nnder
firurcling Javws. For exanipee, Sacrian 23 efthe Immigratian Act, Chaptar I8, Laws. of the Tederition of
0 cmporers thy Imznlgratiom Service to derasy pemsois liable tn dvportatics while Secion 3 =
Minister rnpomathie lor Amunijratiom authority W oeler detenliog of cerlain parsans in e of dap
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detention.'” Fully cognisant of these laws, palice officers charge suspects
with offences bearing capital punishment™® before magistrates’ courts.
These courts do not exercise jurisdiction over such offences, However,
state remand laws confer jurisdiction on them for purposes of remand
until conclusion of police investigations. In the absence of clear gllide-
lines as to duration of pre-trial detention, suspects remain in prizon for as
long as 18 and 21 years as the following cases illustrate,

In 199, Ernest N was an 18 year old with a bright furure ahead of him.
Then the police arrested him and got him held in jail on suspicion of rob-
bery. The problem was, the alleged victim of the robbery did not exist and
there were no witnesses to it. The only facts the police had were Ernest’s
statement denying the allegations of robbery, Tn 2008, after 18 vears in
detention without trial, Ernest was finally released following the inlerven-
tion of lawyers from the Legal Aid Council and the non-governmental
organisation, REPLACE. While he was in detention, Ernests father and
mother died. No one told him. When he came out in 2008, Grnest did
not know how to get home. So much had changed while he was unjustly
detained. Even if Ernest had been convicted for the crime of robbery, the
sentence would have been a fraction of the years he spent rotting in jail
for a trial that would not happen,

Cliver M's experience was not much different. Tn 1985, the palice in Orw-
erei arrested Oliver, then a 19 year old, on suspicion of murder. No trial
ever took place and he was never charged to s competent court for this
allegation of serious crime, Rather, he was left to rot in detention waiting
endlessly for his day in court. Il never came. 21 vears later, in July 2008,
Oliver linally regained his freedom as a broken 40 vear old.

Ernests and Oliver’s are not isolated experiences, In 2006, a high level
committee of the federal government reported that the average perivd of

17 Swe for example, Sective 236] 2 of e Coiminal Frsedure Law or Lapoa Sene, L9024, Tha rentamil
provedure is desigrad o take rare of cases whers investipabons cannat be concludad wehin the vonstibsion.
ally stippiilated 24-38 hours tme freme, Unfortznaely, mang agistrates do nar insert ceturn datis e s
remand warrass |hereby czwiktinghy ftilhaaricing indebarmizane pre-irial desenion. Iy 2007, Lagoes S tate:
enstil ke Criminal Justace Administraton Lavw, which sepeals the 1982 Law sl inzeris provicss fora
eriaxiannit of 640 <lays remand for suspies, Mars an this Gater,

L& Examdis include orordes, armed rbibery, reason ete
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pre-Lrial detention in Nigeria was neatly four years.™ Awaiting trial
ulation is also high and rising. In June 2010, Nigerias Interior Mini
Emmanuc] Theanacho, a retired Navy Captair, reported that over 30,
persans out of the total population of nearly 46,000 persons in pri
in the country - aver 65% of the entire prison population - were held |
detention while awaiting trial across the country, Speaking at a one
CQuarterly Roundtable on Prison Reforms in August 2010, Comptrolles
General of Prisons, Olusola Ogundipe, reported that pre-trial detain
constituted about 77% of the prison papulation® Most of them wese
held for minor offences for which hail is available. For many of these dee
tainees, there are no case files.

The practice of keeping persons suspected of committing crimes to rot i !
pre-trial detention defines law enforcement in Nigeria. Tt wastes publs
resources, undermines the rule of law, endangers public health, safety ang
securily and is nnconstitutional. Section 35(4) of Miperias 1999 Constitg-
tion requires thal any person arrested on suspicion of committing a crime
(a suspect) “shall be brought before a court of law within a reasonable
time” Tn the case of persons arrested for offences for which bail is nee
ardinarily available (such as murder or armed robbery) the Constitution
requires that they should be tried within two months of being detained
In ather cases Involving offences for which bail is availahle, such persong
must be tried Lwithin three months of being arrested. If not, In both Cases,
the Constitution requires that they should be released sither uncondi-
tiomally or upon such terms as are reasonably necessary to ensure the
s'he appears for trial at a later date, This does not happen and there are
many reasons why.

FACTORS SUSTAINING HIGH PREVALEMNCE

OF PRE-TRIAL PETEHTION

There are four main factors that encourage the high prevalence of Pre-
trial detention. First, most victims of long and indeterminate pre-trial
detention are poor and unable to afford the three essential "Bs™ of the

1% 1 Jamaary 200, the Migerian Breion Sevvio: congrmed thie overll average daratkan of pretrial
chitintion was 3.7 oA, S A Mwapa (nd abose] siting 1 Press Brisfiag by (len Abinrney Gies
eral af e Feideralsom & Minbsier of Tuslace, Chaef Hayn Do (5 Senior Adwcate «of Migeria).

an ee B Wweze (o, 4 sl
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criminal justice system — bribe, bail or Barrister. I they could pay a bribe,
the police would probably not detain them. Even if arrested, those who
can pay for it buy their way o bail {even though bail is free). In any case,
those who can pay for a lawyer will be able to challenge their detention
and would, in most cases, regain their freedom in no tme. Indelerminate
pre-trial detention most often targets poor peaple unfairfy.

An audit of the prison population undertaken under the Federal Min-
istry of Tustice in 2005 concluded that sbout B5% of pre-trial detainees
in Nigeria were too poar to pay tor a lawver® The lack of access to legal
advice and representation al the point of arrest and detention by the po-
lice is a key factor that sustains both pre-trial detention and wider forms
of police abuse, Of course, there are exceptions. Major Al Mustapha, the
Chief Security Officer to Nigerias former Maximum Ruler, Sani Abacha,
was in pre-trial detention for 11 years even though he had access to the
brest laweyers.™

‘The poverty level in Nigeria increased significantly from 54.7% of the
pnpulatiun ity 2004 1o 80.9% of the pupulath‘m o 200259 As g result, most
of those who come in contact with the police cannot pay their way out of
detention. In 1976, the Federal Government created the Lepal Aid Coun-
cil of Nigeria (LACON) to address this situation by providing puhblicly
-funded legal aid service, LACON is, however, inadequately fnded and
its resources are Insufficient to meet the needs of the peaple who need i
maosk,

Secondly, the allocation of responsibilitics among the institutions of law
enforcement in the country is very confused, confusing and lacking in
co-ordination. Mosl crimes are stale offences. Yel the police or some oth-
er federal institutions have exclusive responsibility to investigate crimes.

| Repoet of the Hatiunal Worsmg Group vn Prison Eetorms and Diecanpeskon (Avaia Feceral
| EATTEES r:,'ll"_lujlil..'. INRY, v A,
r Far more on toas, please see Uowt Frees A1 Mustapha, {rthers of Aactesnpted hMandzr af Uhra,

Kgeripnmywsarrvize, meailable al Htp e wwnigerisenessseevi v eom/ nne-nese-prchive -
stnriesf ooart-fress. ol muss apha -ntsersof- aneonpted -rurder-af- T Oless aocesssd mey March 145,
0L

L] 5‘-.||,=_|"' mits Laing i Povety Rige |||:||r|l\. A8 RRE Bews Alric [ cpelicn, Mipsrigs Walicoal
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Evidence is similarly federal respansibility, as is the Prison service. The
Attorney-General at the State level is the chief law officer of the st
and has primary control of all crimina] proceedings in histher territory
However, the palice often charge suspects to court without informing e
notifying the Attorney-General, When they do, it is often long afier the
suspect has been remanded in custody. The police claim that they do noe
have the money or communications capabilitics to inform the Attorney.
General promptly or at all, Often, however, they just do not care to dg sa
The police do not have any mandatory responsibility to report to the State
Mttorney-General in respect of their work. This loophole creates a crip-
pling lack of co-ordination in law enforcement.

Thirdly, the law requires Lhe police to investigate o mplaints or allegations
before atresting anvone, In Nigeria, the reverse is the case — the police ar-
rests people before investigation has even begun. After arrest, investi pa-
flon, if ever, often takes weeks, months and vears, The detained suspecs
is then reduced to bargaining with the police for his/her owtt freedom,

Fourthly, the criminal procedure laws i mast states allow the police g
secure indefinite pre-trial defention orders from magistrates courts even

in respect of charges {such as homicides or armed robbery) over which
they do not have trial jurisdiction. This is known as the Holding Charge®
In 2007, the Supreme Court ruled that the Holding Charge is constity.
tional. ™ Most victims of indefinite pre-trial detention are held under the
holding charge.

Indefinite pre-trial detention does nat serve much purpose, On the con-
trary, its human and other adverse consequences are unimaginable. Many
of the victims will lose their fobs; families are broken; several routinely die
in detention often for allegations in respect of which there has been no

2 A holding chaspe amses whers 2 Pengoa Brviagid hefin 4 Magislease or area court for @ criminel
tharge 35 remsnded in prison Castody o awalt cammencertent of his prassculion. I is she oo vt af plice
b2ty dy dmvestigate crime within (he e stipidate:l by the: lyw! S22 “Toards 4 Flumang Prisan Svetan: p
Priz=nbatim of the vl Liberje Crgandzasinn 1o the Mezignal Humzn Kights Critmissian igeria), vy
%05 Tabitz M (ed ) Admicagiration of Crimina] lustice and Human Rights i Wigeria, Chapter 5, 2, 67 cited
in Aghekada O & The 5 {n.7 shoyel,
5 En birs B.A, Lubadei v Evargelist aver Tohnaon, Suie b, 50 247 20 availghle a5 Flpe e
||iprr'-.i|iw.urg,'.'k'l-.e.'f'i.2ul-'.Q.!aalﬁufpxhlluﬂum.ﬂ e 2 20 B e list % 20 Bar o207 hins e kem (laz
acrysed on hMarch 14, 20014
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investigation or proof and for which they may even be entirely innocent.
Many victims will contract infectious or contagious aillments in deten-
tion. Others will learn or begin criminal careers in detention that then
escalale into more serions problems for the society, Many of them rol in
detention for much longer than they would have stayed if they had in fact
been proved guilty and sentenced for the acts alleged against them,

Indefinite pre-trial detention is the main cause of prison congestion.™
High congestion rates put incredible pressure on resources - both human
and material — required for the management of the prisons and increase
the risks of insecurity in prisons, including jail-breaks and violence, Pre-
trial detention on the Nigerian scale prevents the prison system [rom play-
ing its primary role of protecting the public and incapacitating dangerous
criminals. When most people in prisons are awaiting trial, it means that
the criminal justice system does not work Lo ensure the trial and convic-
tion of those wha belong in jail. This is even more worrying in Nigeria
which has an inordinately low prison population.

Because of the crisis of an ineffective criminal justice system of which
indeterminate pre-trial detention is evidence, police officers sometimes
set themsehves up as vigilantes, abusing suspects and summarily execut-
ing thern,” rather than ensuring that every suspect is treated properly in
accordance with the law and evidence,

PEALING WITH THE CRISIS

To adequately respond to the crisls of a criminal justice systern that does
not work in Nigeria, governments at stale and federal levels (as well as
non-governmental organisations) must begin to take co-ordinated ac-
tion. There is an existing legal framework for bringing actors together
- the Administration of Tustice Commission (AJC) Act of 1991.%* “This

k' Ihe FPregdential Commusaon an the Keforn of the Administration of Justive in Mipsria reported
n D00 (ks “ihe nnst pressing problem in the prison syshan & e level of orencroveding consed
I e meoeiny of prasomers awaiking trisd’ e Poeposals for Beform of the Admicdsicstion vl
jusbice iz Migaria {2005 Federal Minlstry of Josties), . 12

a3 Gur a e of pedlce Invobement i soriuse, smse smlexirjudicial kllings, s2e Crmieal Force
Tnrhzre. Abuse, and Extrajuiicial Killiegs by the Migeria Police Force (2000 Qpen Sasiery el
kel chapter WL

6 O lapier 43, Las of the Federation ul Migsris 200, Yl 1
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Act requires co-ordination among the institutions of the criminal justice
system, including the judiciary, public prosecurions, police, LACON, and
the Bar at both federal and state levels. At the federal level, the AJC is to be
chaired by the Chief Justice while state chief judges are to head State Ad
ministration of Justice Committees, The AJC has, however, not vet been
active at anv level. Ifactivated and used effectively, the AJC (at the centre)
and Administration of Tustice Committess (in the states) have the poten-
tial to reduce needless contlicts AMongst actors.

For the Police, government urgently needs to improve forensic capacities
and tackle corruption within the Force. For their part, officers will have to
change habits and learn new skills.

Lagos State has taken the lead in responding to the challenge of arraigning
suspects before courts without trial jurisdiction by reviewing its Crimi
nal Procedure Law to ensure that magistrates make a determination as to
probable cause to remand suspects hefore making any remand orders.™
The review also places a maximum of 60 days imit on remand and di-
rects the Police Commissioner to make periodic returns to the Attorney
General on arrests made within the state. Although these initiatives are
commenidable, they need to be tested over time to ensure effectiveness.
The challenge of access tw legal advice and representation requires coop-
eration between NGO5, ministries of justice (and associated institulions)
and the Migerian Bar Association (NBA). Early access is critical. There-
fore, lawyers must be available to offer service to suspects at the point of
arrest. Together with REPLACFE and LACON, the COpen Society Tustice
Initiative has developed and deployed specilic tools to address the chal-
lenges outlined earlier in this picce, The Police Dhaty Solicitors Scheme is
one such tool,

Iy Toe Starck Crimenal fuetice Admendstrstivn Law of 2007 repeals ie Comingd Pracedurs Las o]
4003 aod dntrcdines far reaching reform propasls, including the raquirermens far prcniding
magsttale b make & delemminatios: us o probable cause 1o renund and the < om Temand
unders - 61 dupe,
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BACKGROUND 5% MECHAMNICS OF THE

POLICE DUTY SOLICITORS SCHEME

The Police Duty Solicitors Scheme Is a companent of a broader “Legal Aid
and Pretrial Detention Project” (hereafter Legal Aid Project) established
in 2004 as a collaboration between Open Society Justice Initiative and
LACON. The project was conceived with a view to responding to the aaps
in coordination within the criminal justice system. Agreed objectives in-
cluded reduction in the number of detainees awalting trial as a proportion
of the prison population, the duration of pretrial detention, and the turn-
around time for legal advice on pending prosecutions and complaints;
improved coordination between LACON, Nigeria Police Force and the
prosecutorial authorities in ensuring prompt decisions on arraignment
and prosecution,™ The Police Thity Solicitors scheme was one of the tools
created to realize the aforementioned objectives. Advocacy for the activa-
tion of Administration of Justice Comumission/ Committoos at the federal
and state levels; advocacy for judicial practice directions limiting dura-
tion of pretrial detention; and Criminal Justice Tnformation M anagement
Suftware (CRIMSYS) were the ather toals.

‘The project began with a national inter-agency consultation under T.A-
CON’s leadership, The Nigerian Police Force, National Youth Service
Corps (NYSC), Nativnal Human Rights Commission, the judiciary, pris-
ons, directorate of public prosecutions and legzl services NGOs attended
the consultation and prowvided the support for smooth take off of the pra-
lectinthe four focal states - Lo (south east), Kaduna {north west), Ondo
{south wesl) and Sokoto (north east). The consultations produced a draft
practice direction for possible adoption by the Chief Judges of designated
states, ‘Lhereafler, two law experts from South Africa facilitated a training
programme for duty solicitors on such topics as criminal case flow/man-
agement, basic legal skills for duty solicitors, ethical issues in legal aid ser-
vice delivery, amongst others, The deployment of duty salicitors to police
stations received the greatest boost following a written directive from the
Inspector General of Police to Police Commissioners in the focal states to
allow duty solicitors™' access to detainees in designated police stations.

n Frefedr Neeament (on fle witly autsar,
k| A deemy solicilar 32 9 graduate of Taw who has hesin sdmated o practise and s assigned 1o the
Legal M Project unéer che oo wwar compolsory Nativral Touth Servies Comps Programme in Migaria
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The scheme makes availahle duty solicitors in the focal states® at desig-
nated police stations on an &-hour rotatiomal basis ro render legal advice
and assistance to detainees, Duty solicitors interview and counsel detain-
©e8, contact their families/friends, apply for bail on behalf of detainees,
and arrange for sureties, They also defend detainees/suspects when their

cases are eventually brought before courts of law.

The Pulice have agreed under a Memaorandum of LTndErm.ndiug (MO
between the Nigeria Police Force, LACON, and the Open Society Jus-

been dramatic. In the first year of the PIISSY, (he Project got 1255 await-
Ing trial persons out of detention.® The Project alsa achieved 30470,
B8.41%, 86.26% and 60.97% reduction in duration of pre-trial detention
in Ondo, Ima, Kaduna and Sokoto states respectivelv® In 2008 alone, 16
lawyers in these four states had dccess to 3,200 detainees and SUSpects,
diverting or releasing 2,857 suspects from detention. On the average, each
detainee spent seven days as against a national average of 46 months, In-
creasing the pool of lawyers/ paralegals®™ and footprint of palice stations
to be covered™ wonld potentially eliminate the likelihood of a repeat of
stories like Oliver Madu and Ernest Nwagba, both of whom were clicnts
of the PDISS. The French Ofganization, Avocats sans Frontiers (Lawyers

for detainees in police cells in four states in Nigeria - Kaduna, Kane, La-
£0s and Platean.
At

s Muw evranded (i Eebdy (naeth wes) and Fdq {ointh saurh

13 8r. Bunday Tainidyre, Enspector Ceneral of Pofice Mrs Ciu Hassan-Baha, DieectorGeneral Leps)
AR Couneil and Mz, Chigj Odi=kaly, Sensar Legal CNficer fie AT, Zpen Boctery Tusticr Inicka ive sgmad
the MO on bebalf of eheir respedtive malitutices, The MOT thak afe frcen Juze 14, 2006 pnd simhodls
% guldivg priesiples for tha inplementaing of PLsS, Inchuling & statement of imurnal bemeds ard dinferagt,
sduties ang repansibilines G parties, and stateniont of ehics i seTvice deeury repomallie al chuty

34 TS
i3 (I presenting &1.66% dicregss in e hpseling anmber of 300 2 I begivming «f e jrajsct)
36 Specifically, bareliig erapy dusstion of are-frisl dstsiigon 5 B2 Slates Moveed fromn £27, ldaL,

251 dnd 328 oy i a5, 123, 40 end B9 iy 15 D |Faxth Vst Nigeral fma (Santh Eat Nipira),
Eadurs (Moerh West MNigerlal and Sekoon {Nurth Wst Migeriz] elates repacthohe

A7 REPLACE Fas bagon discossions with [ustice Initiasive pazzn e, Teetwori of Univereity Logal
Ald Enatitetinns (NULAT Figeria) and the Nigerian Bar Associa B 0 incorpaarate b sraderes an pracris-
Dy Javwevers i the wcherme,

4 The prouct aperazes 1 g fe esigneted podice statioms Huswzver, the s vass of aiciiting effney
bisas Zed 1or Bocval recacsts fne Asslstance In setting up similar Frnjucts e Semr nire sigs,
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Besides PD55, REPLACE has developed and deployed a Criminal Justice
Information Management Software (CRIMSYS) in six states™ CRIMSYS
will capture and manage information available within the criminal justice
system on a state-by-state basis. Fssentially, the software will provide in-

* formation necessary to take important reform decisions.® Additionally,

it could potentially address the prevalence of detainees locked up inter-
minably based on missing case files,

The Project has alse developed judicial practice directions which effec-
tively cap the duration of pre-trial detention. In Sokoto and Ondo states,
these practice directions require magistrates to indicate return dates on
remand warrants to ensure that detaining authorities do not keep crimi-
nal suspects bevond 90 days.

IMPLEMENTATION CHALLENGES

Une of the most significant challenges PIISS confronts on an on-going
basis is personnel changes. Since the MOU was signed in 2006, the pro-
ject partners, Nigeria Police Force and LACON have witnessed several
changes in leadership at the highest levels. Changes have also occurred
in the ministries of justice in the six states in which the PDSS operates.
With changes come fluctuations in prioritics. While some leaders might
be interested in the project and therefore offer the highest possible sup-
port, some others might be less enthusiastic. Unfortunately, there is very
little that can be done to stop these changes. The main implementing in-
stitution, REPLACE, has largely dealt with frequent personnel changes by
visiting, updating and informing new personnel about the project as often
as the changes oceur,

Personnel changes are not limited fo criminal justice institutions. Duly
solicitors change every year, Service under the NYSC is one year long
so although there will always be duty solicitors attached to the scheme,

H Imus Omide, Suknbo, Baduna, Bdo and Bebbl
41 CIRIMEYE was desigead Do b stnbahulders in the crimizal jusbice system in @ vanety of

ways. A a reliable debabenk dezailomg charges, Incatlon of dusgects, wilkedsds, domplainant, coar, afficers
reapransibile a1 1he directorate of public prosecctions (DPE, stages of processing aod dararian of e o in
the system, CRIBSYS serves as an ey warning swsger 10 ke DPP s by extension, B Arorney Gereral
10 Taise guastons aboot suspects whose cases are deloyed ondisty
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deepening skills and expertise is often impossible. At this stage of the pro-
Ject, it seems the scheme will have ro continge with thiz pool of personnel.
Project partners are exploring the possibilily of havin £ lawyers in privale
practice join the scheme under the auspices of the Nigerian Bar Associa-
tiom, If this succeeds, it will enlarge the pool of lawyers availahble to priz-
vide this service, encourage confinuity and decpen expertise.

The project has managed to keep some recards ag evidenced by the data
provided above, However, there are gaps in the existing data collection
template. The template does not adequately elicit background informa.
fion about the detainee and histher case. This peeds to Limprove and be-
come more systeznatic. REPLACE and LACON are curren tlv con sidering
a revision to the existing template and have got a richer template from a
partner organization operating a similar project in Sierra Leone tg Witk
with,

Ignorance of the laws regulating pre-triul detention by detainecs and po-
lice officers often militates apainst effective implementarion of the scheme,
Even when they know, some police officers are aninterested in applying
the law. REPLACE and TACON continue to provide regular training for
officers to improve their understanding of thelr roles under the law and
crucially, under the scheme. Consistent public enlightenment by project
partners a: well as povernmental and non-goverimental agencies on the
issue will hopefully change Perceptions.

Funding is a significant challenge. Although the Open society Founda-
tiom has provided suppart for this scheme and by extension the legal aid
project from inception, it cannot support the project forever, LACD M, as
principal institution responsible for the provision of legal aid and assis-
lance, has the primary responsibility of ensuring financial sustainability
of this scheme through adeguate resonrce allocalion,
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LESSOMS LEARMNY

In the seven vears since the Pre-trial Detention Project took root in Ni-
geria, several lessons have been learnt and might be useful for countries
looking to adopt this. The first lesson re-echoes Malcolm Sparrow’s ad-
monition: “define your indicalors belure deciding on vour intervention"
Belore defining indicators, it is important to do a context-specific analysis
of the pre-trial problem, Different countries may have different problems
and therefore divergent approaches to tackling those problems. Migeria,
tor instance, is the only federal state in West Africa. Thus, lo the extent that
the problemms identified in Nigeria are associated with its federal strue-
ture, the diagnosis will differ with countries that are not federal While
it is nseful to make the best of lessons from other places, it is imperative
to decide, at the outset, whether the lessons fit vour peculiar socio-legal
traditions, Clear indicators help to keep reforms on track.

The sccond equally important lesson relates to constituency building.
Without an organized constituency the pre-trial detention project could
not have succeeded. [t is impossible to change much in the criminal jus-
tice system without the active participation of government, Civil society
activily in this enterprise is no substitute for government. At best, it will
seek to show how and why povernment needs to be involved. It is impor-
tant to mention thal constituency building is not an event, it is a process
and it continues throughout the life span of the project, At the time of
conception, the Migerian Bar Association and NULAI® did not figure
prominently in planning propositions. However, the passage of time has
shown that both organizations have incredible potentials to improve the
reach of this project. With the NPF and LACON, REPLACE has made
atternpts with each change of leadership Lo provide updates and request
cOoperation.

Closcly connected to constituency building is training. Considering the
fluid nature of public service in Nigeria, project partners have had to pro-

£] Bzrmacks of 2 Sesnirar "Measaring higens in Huran Righte: Models for & Path Fanwand™ 2004
Firr Conlre for Huznan Paghtsh.
id Fstwionis af Unissersity Ligal Aid Insttuizoms is a non peoft, noa-paliteal gl nen-puvernmensal

argamizatmon: commitbed to pronsccing clisdesl kgl educative. oeform of kpal sducation, legal aid aml w-
cesd b i I Migesa, For mure on NULADE current work, pleese consull it websile wwwnulzmigerda
Tum
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vide training for the police and Judiciary every vedr since inception, Al-
though this is labour and capital intensive, it Is nonetheless essential to
the success of the project. The nature of theiy jubs requires that police of-
ficers are moved around often, sometimes away from states in which they
have been trained, It is therefore imprudent to assume thal training once
organized is effective for all seasons, Besides, things change very quickly
in the system and operators need to be updated.

Fourthly, “old hahits do not g0 away quickly” Reforms alfecting the police
and the criminal justice “ystem in general, take time. It is unreasonable
Lo expect results in one year Therefore, projections should he multi-year
interspersed with monitoring and evaluation, The PISS will be reviewed
this year to evaluate Inputs and outputs with & view 1o enhancing thiz
intervention.

Fifthly, it is never safe to assume that related agencies know wh at the oth-
ers are doing, Our training for magistrates and pulice officers clearly show
that some stakeholders do not necessarily appreciate what others do. [n-
deed, in a bid to “protect their turfs’, some actors are wont 1o arrogate to
themselves the responsibility of assigning tasks to other actors withoul
consulting them. Tt is therefore goed practice to bring different actors to.
gether to understand their ditferent roles and BEree 8 commaon agenda in
the interest of justice,

In a federal state, like Nigeria, the state authorities are critical w any suc-
cessful refarm effort, Indeed, win ning une state might spur others to ae.
cepling vour point of view, Lagos is a model 1o most states in terms of
reforms; therefore, any initiative pushed through that state stands a berger
chance of replication elsewhere, In addition, the state’s influence might be
useful in pushing federal agenda,

Finally, success-measuy ring indicators should be designed in such a way a3
U capture Inlerventions that are sustainahle given the instability in polit-
cal environment in most countries this side of the world. 10 is s yge to
have an intervention ‘succeed' the first year only to be scrapped the next,
Although this is a difficult metric to canstruct, it is however necessary, in
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building constituencies, to ensure we reach out to state institutlons whaose
buy-in could ensure sustainability in the long run.

COMCLUSION

Improving pre-trial practice is not a short term goal, Poor pre-trial prac-
tice takes time to develop. It is therefore inevitable that reversing this
will take some time. Patience and doggedness are vital ingredients in the
long walk to change. The road to change is so bumpy and often lonely,
Therefore, it makes sense to get ag many stakeholders involved as would
make the risk worth taking, Cultivating these relationships will come at
a cost - sometimes resentment, disapproval or oulright contempt, These
moments offer invaluable opportunities o re-evaluate our options, seck
counsel, drop ineffective ideas and get back on the course of change, It is
only a matter of time before people understand and appreciate the neces-
sity for this.
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